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Il1. As soon as evidence is in the possesion of the Opponent and it is
recognisable that it could be highly relevant to the validity of the patent it
should be submitted in the proceedings.
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The Appellant is proprietor of the European patent
No. 0 126 128 which was granted on 24 June 1987 on the
basi s of European patent application No. 83 903 805. 6.

Claim1 according to the granted version reads as
foll ows:

"1l. A razor blade having a cutting edge tip of
stainless steel, the cross-sectional shape of which up
to a distance of 40 umfromthe extreme edge is
substantially described by the equation: w=ad" i n which
wis the thickness in umof the top at a distance d in
umfromthe extrene edge of the blade; wherein a and n
are constants, a is defined as a factor of
proportionality not greater than 0.8 and n is defined
as an exponent having a value in the range 0.65 to
0.75."

An opposition against the European patent was filed on
13 March 1988 on the basis of GB-A-1 465 697 (D1)
arguing that the subject-matter of the clains of the
patent | acked an inventive step.

After expiry of the time allowed for filing the Notice
of Opposition, an allegation of prior use was al so
submtted with observations filed on 26 July 1990. The
prior use claimwas based on neasurenents carried out
on a single blade supposedly manufactured by the
Respondent (fornmer Qpponent) hinself and sold in 1979.

An oral hearing was appoi nted before the Opposition
Di vision. According to the mnutes the matters
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di scussed were on the one hand presence of an inventive
step in the subject-matter of aiml with regard to

t he di sclosure of D1 and, on the other hand, the

al l eged prior public use.

The Appellant requested that the allegation of prior
use "should be rejected without further consideration”
since it had been filed 2 years after the original
opposition, at which tine the evidence upon which the
prior use was based had al ready been in the Qpponent's
possession (cf. Mnutes of the oral proceedings,

page 3, lines 30-33). The Respondent did not dispute
this during the oral proceedings.

By its decision taken at the end of the oral
proceedi ngs and issued in witten formon 12 Novenber
1990, the Opposition Division revoked the patent for
lack of inventive step with regard to Caim1l in view
of document D1 without further dealing with the all eged
prior use.

The reason given for the decision was that the
invention defined in Claiml of the patent in suit was
wi thin easy reach of a man of ordinary skill in the art
by follow ng a course of routine trial and experinent
wi th bl ades having tip dinmensions within the limts

t aught by DL1.

The Appellant (Proprietor) filed an appeal against this
deci sion on 31 Decenber 1990, the appeal fee being paid
on the same day. The Statenent of G ounds was filed via
facsimle on 18 March 1991 and confirmed by letter
received on 20 March 1991
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The argunents presented by the Appellant in support of
t he appeal can be summarised as foll ows:

It is evident that the basic teaching of D1 is that the
bl ade thi ckness should be uniformy reduced over the
entire region up to 40 umfromthe edge extremty. Such
teaching is entirely consistent with the conventi onal

t hi nki ng that nmaking a blade thinner will in general
make it sharper. There was nothing in D1 to point away
fromthis teaching. A very significant distinction

bet ween the bl ades according to daim1l of the patent
in suit and those belonging to the prior art is a
relative increase in thickness, i.e. the chord width
val ues, over a small distance fromthe extremty and a
reduction in thickness over the remaining distance up
to 40 umfromthe extremty. This nodification of the
shape of the blade was no nore within easy reach by
routine trial and experiment than it was predictable to
the skilled person in the absence of any hint in the
prior art, the disclosure of D1 included, which would
have led himto think or even suspect that such snal
changes m ght provide a better bl ade and hence an

i nproved shavi ng performance. Therefore, even with the
know edge of Dl the person skilled in the art woul d not
be led inevitably to the contested invention.

In his observations filed 17 Septenber 1991 the
Respondent submitted in essence that docunment D1

provi ded a satisfactory basis for arriving at the
features of Claim1l wthout departing fromroutine

nmet hods of trial and error. The conditions in the claim
were no nore than a nere optimsation of the fornula

al ready provided by docunent Dl1. In said observations

t he Respondent returned to the alleged prior public use
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in that he nmerely referred to his subm ssion rel ating
to that matter in the first instance and reserved
further substantiation in the appeal proceedi ngs.

The Appell ant requests that the contested decision be
set aside and the patent maintained as granted. The
Respondent requests that the appeal be di sm ssed.

s for the Decision

The appeal is adm ssible.

Closest state of the art and novelty

It is conmon ground between parties and the Board that
the closest prior art is disclosed in GB-A-1 465 697
(D1).

Docunent D1 describes a razor bl ade having an
undi scl osed conposition and a cutting edge, the cross-
sectional shape of which up to a distance of 40 um from
the tip being such that the chord widths |ie between
maxi mum and mninmumlimts substantially described by
an experinmental equation based on the distance fromthe
tip and depending on a set of constants for
proportionality and power, having distinct values to
define the maximumand mninumlimts respectively, one
set of constants being applied for a distance x from
0.5 to 25 umfromthe tip and a second set for x
greater than 25 um There are therefore two curves
arranged sequentially, representing a discontinuity in

their paraneters.
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The subject-matter of Claim1l differs fromthis prior
art in that:

- the cutting edge tip is of stainless steel;

- t he exponential equation is applied to describe
the full and actual continuous profile up to a

di stance of 40 umfromthe extrene edge and not
only the maxi mum and mninum perm ssible limts on
bl ade wi dt h;

- one single set of constants a and n is applied to
define the profile for the blade all over the
first 40 um and

- [imting values a<0.8 and 0.65<n ¢<0.75 are
sti pul at ed.

Bl ades defined in Cdaim1l are therefore novel in view
of differences in shape with respect to the prior art
di scl osure of D1.

Problem to be solved

Docunent D1 al ready recognised (cf. especially the
framed tables on pages 1 and 2 and the correspondi ng
part of the description) that the geonetry of the first
40 um of the blade tip back fromthe edge is the nost

i mportant fromthe cutting point of view and
consequently influences the shaving performance as
wel | . Although the patent under appeal has acknow edged
this docunment in its disclosure, there nmust have been a
need for still further inprovenent, because the patent
states in colum 2, lines 55 to 61 that razor bl ades
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havi ng known tip geonetries becone dulled by edge
bendi ng during the normal shaving life, and persists in
its aim (cf. paragraph bridging colums 2 and 3) to
provi de an inproved cutting performance and shavi ng
satisfaction. This was, therefore, the rel evant

techni cal problemto be sol ved.

Inventive step

The patent in suit points out in its general part
(colum 2, lines 10 to 29 and Figure 3) that during use
of a razor blade the cut portion of the hair (which is
on average about 100 umin dianmeter), remains pressed
in contact wwth the blade facets up to only about half
the hair dianmeter. Beyond this, the hair can bend and
contact away fromthe blade to relieve the wedging
forces. The resistance to penetration through reaction
between hair and bl ade facets therefore occurs only
over about 50 um of the blade tip back fromthe edge
and the geonetry of the tip in this region can be
regarded as being the nost inportant fromthe cutting
point of view. This fact isalready recognised in
docunent D1 in which the values for the chord w dths
are indicated for distances ranging from1l umand 2 um
respectively up to 40 umfromthe extrene edge (cf. the
framed table and lines 40 to 45 on page 1 and the
framed tabl e introduci ng page 2 of Dl).

The disclosure in the patent in suit further stresses
(cf. colum 2, lines 30 to 43) that a reduction in the
i ncluded angle of the facets woul d correspondi ngly
reduce the resistance to continued penetration of the
bl ade tip into the hair. However, it follows fromthis
that if the included angle were reduced too nmuch, the
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strength of the blade tip would be inadequate to

wi thstand the resultant bending forces on the edge
during the cutting process and the tip would deform
plastically and so sustain permanent damage, which
woul d inpair its subsequent cutting performance i.e.

t he edge woul d becone "blunt” or "dull". The prior art
according to docunent D1 arrived at this conclusion as
wel | and suggested (cf. page 2, lines 10 to 13) that in
order to strengthen the top, the facets may have to be
provided with one or nore coatings of netals, alloys or
refracting materials, after being given the final
cross-sectional shape by stripping.

The Board accepts the argunent put forward by the

Appel lant in his Statenent of G ounds that the
invention of the patent in suit resides in finding that
the tip shape should be changed so that the chord

wi dths close to the edge becone | arger and stronger

t han those on conventionally sharpened edges, while the
chord widths further away fromthe edge should remain
smal | er than those on conventionally sharpened edges
and that such bl ades provide superior shaving

per f ormance when conpared with the relevant prior art
represented by docunent D1. This is achieved in spite
of the somewhat blunter peak regi on because the |eaner
or less quickly widening | ower part may slide forward
with |l ess resistance. The Respondent did not refute the
statenment about the advantage invol ved. Keeping in mnd
the objective problemto be solved, i.e. to inprove
cutting performance and shaving satisfaction, the Board
is satisfied that the subject-matter of Claim1l solves
t he gi ven probl em
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The Respondent and the Qpposition Division in its
deci sion are of the opinion that docunent D1
neverthel ess provides a basis for arriving at the
features of Claim1l wthout departing fromroutine
nmet hods of trial and error, Claim1l is thus
denonstrably devoid of inventive step.

The Board does not share this opinion for the reasons
speci fied bel ow

Docunent D1 al so uses an exponenti al expression of the
formclaimed in Qaiml of the patent in suit, i.e. an
equation of the formw-ad", to specify the conformty of
the cutting edge of a razor bl ade. However, when

consi dering docunent D1 as a whole there are, in the
Board's view, the follow ng inportant aspects of its

di scl osure to be recogni sed:

(A) The equation is used in this prior context only to
define boundaries i.e. interpolation of disclosed
tables as maximumand mnimumlimts wthin which the
respective chord widths along the profile of the
cutting edge tip may lie (cf. page 2, lines 40 to 66 of
Dl1). These boundaries are furthernore divided into two
ranges regarding distance d fromthe extrene edge of
the cutting edge tip, nanely the first range

0. 5<d<25 um and the second range 25<d<100 um for which
di fferent values of paranmeter n are specifi ed.

(B) Contrary to this, the patent in suit basically
teaches (cf. colum 5 and paragraph 4 of the Statenent
of Grounds) that a | ow value of the exponent n has a
significant influence on the chord w dth val ue at

di stances d fromthe extremty |l ess than one um To be
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nore precise, the |ower the value of the exponent the
nore rounded and hence thicker this region of the tip
woul d be. At a distance nore than 1 umfromthe edge
extremty the effect of a smaller exponent value is, on
t he ot her hand, to reduce the bl ade thickness. The
overal |l effect obtained by having a smaller value of

t he exponent in accordance with the invention of the
patent in suit is illustrated in Figures 10 and 10A of
t he patent.

However, for the distances from25 umto 100 um from
the edge extremty docunent Dl proposes upper and | ower
[imts for the chord widths which are defined by the
same equation but with the exponent having a preferred
value lower, i.e. 0.748, than for distances fromO0.5 um
to 25 um i.e. preferably 0.825 (cf. especially the
framed table on page 2, line 6 of D1). It is thus

evi dent that the basic teaching of D1 follows the
conventional thinking in that the bl ade region very
close to the tip should also be nade thin or at |east
not made thick, if shaving performance is to be

i nproved, whilst the blade according to the present
invention achieves still better results with a shape
contrary to this principle.

(C© The patent in suit teaches that the cross-sectional
shape of the cutting edge tip up to a distance of 40 um
fromthe edge is substantially described by the
equati on w=ad", enphasises that it is concerned with
nodi fication up to the extrene edge, and specifies in

t he exanpl e values for distances from 0.25 um upwards
(cf. colum 5, lines 1-21).
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Docunent D1 however declares on page 2, lines 67 to 75
that "the equation does not cover the distance back
fromthe tip to 0.5 um and states further that "with
the smal|l dinmensions involved it is only possible, and
only necessary, to say that in this region the facet
will be straight, or followthe line of the succeeding
curve", i.e. the one discussed under (B) above.

The Board is aware of the fact that only the upper
l[imt for the paraneter a, i.e. 0.8, is specified in
the equation in Claim1l1. However, it lies within the
normal consideration for the skilled person to choose a
practically useful value within the given range bel ow
the imt which still maintains the above basic
characteristics of the blade, i.e. a wder than usual
tip and a thinner than usual base, and its performance,
and at the sane tine would not be so low as to render
the bl ade generally too fragile and breakable or
insufficiently wide at the top. The definition of a may
be somewhat unclear without a lower limt but the above
pur posive interpretation enables the skilled person to
have a properly functioning choice. It is also relevant
in this respect that the tabul ated exanpl e gi ves enough
details for designs within the scope of the claim and
there can therefore be no suggestion that any
uncertainty as to the limts of a inplies that, in
consequence, the skilled person cannot carry out the
invention. In such circunstances, and in view of the
fact that lack of clarity is not a ground for
opposition, the unanended Claim1l is accepted as
satisfactory for the purpose.

Consi dering the disclosure of D1 in its anal ysed
aspects (A), (B) and (C), i.e. the deliberate splitting
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of the equation into two paraneter ranges (cf. aspect
(A) above), the choice of paraneters for the region
very close to the extrene tip (see (B) above), and the
acknow edged limted validity of the equation (see (C
above), and having regard to the aimof the present
patent (see point 3 above), the Board conmes to the
conclusion that the teaching of docunent Dl | eads away
fromthe nodification of the razor blade as clained in
Claim1l1l of the patent in suit. Even exercising routine
met hods of trial and error with the know edge of said
docunent D1, the person skilled in the art thus would
not be led inevitably to the contested invention. Even
if one allows for the possible optimsation of the
paraneter val ues in docunment D1, this should not go
contrary to the basis teaching, i.e. that there are two
different regions with two separately optim sed sets of
par aneters.

There are no further docunments raised in the discussion
whi ch woul d have hel ped the skilled person to recognise
the nodifications involved in the clainmed subject-
matter involving the selection of a single set of
paranmeters providing a certain kind of shape.

Therefore Claim1 involves an inventive step.

Clainms 2 to 4, which relate to preferred enbodi nents of
the razor blade according to Claim1, are also

al | owabl e.

Prior use

In view of the above, it is necessary for the Board to
comment upon the objection raised by the Respondent in
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t he opposition proceedings on the ground of prior use.
Because of its decision to revoke the patent on the
basi s of other subm ssions there was no necessity for
the previous instance to consider this matter, this
time it nust be assessed as the remaining issue.

The al |l egation of prior use was nmade long time after

t he opposition period had expired and concerned own use
by the Opponent hinself. Wilst |ate subm ssions are
not necessarily disregarded providing they represent
evidence nore critically relevant against the validity
of the patent than anything el se raised before (cf.

T 156/ 84, QJ EPO 1988, 372), the discretionary power of
the Boards to admt such |ate submtted evidence cannot
be exercised in favour of the Opponent in cases where
abuse or mani pul ation of the procedure is involved. It
is therefore the view of the Board that an assertion of
public prior use, based on the Qpponent's own
activities and submtted after the expiry of the
opposition period and in the absence of good reasons
for the delay, represents an abuse of the proceedi ngs
and a breach of the principle of "good faith" which al
parties are expected to observe. Therefore, this kind
of assertion cannot be deenmed to have been submtted in
due tine, and is to be disregarded under Art. 114(2)
EPC irrespective of its potential relevance. As soon as
evidence is in the possession of the Opponent and it is
recogni sable that it could be highly relevant to the
validity of the patent it should be submtted in the

pr oceedi ngs.

In the present case, the | ate subm ssion of alleged own
prior use was, inter alia, already characterised and
thereby criticised by the Proprietor of the patent, as
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havi ng been in the "possession” of the Opponent right
fromthe beginning (cf. Mnutes of the oral

proceedi ngs, page 3, lines 30-32). An answer to the
poi nt was deliberately del ayed by the Respondents in
their subm ssions in the appeal proceedings although
the matter of prior use was explicitly invoked by them
but only by reserving their right to supplenent the
issue and render it nore precise at a |later stage (cf.
letter dated 2 August 1991, page 2). In addition to
bei ng i nproper andunfair to mani pul ate the process of
subm tting evidence and argunments pi eceneal wi se (cf.

T 122/84, QJ EPO 1987, 177; T 271/84, Q EPO 1987, 405
and T 173/89 of 29 August 1990, not published, as well
as General Principles for Opposition Procedure in the
EPO, QJ EPO 1989, 417), it is unacceptable to put
forward unspecified statements about intentions to do
sonething at a |later stage when the need arises, if
this has a dilatory effect on the procedure. In view of
t he above, the matter of alleged prior use is rejected
as not being submtted in due tine under Art. 114(2)
EPC.

For these reasons, i1t i1s decided that:

1
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The decision of the first instance is set aside.

The case is remtted to the first instance with the
order to maintain the patent with the clains as
gr ant ed.
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The Regi strar: The Chai r man:

S. Fabi ani G S. A Szabo
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