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Summary of Facts and Submissions

0378.D

Eur opean patent No. O 117 346 was granted on 29 Apri
1987 on the basis of European patent application
No. 83 307 338.0.

The patent was opposed by the Respondents | to VI
(Opponents | to VII) on the grounds that the subject-
matter of the patent |acked an inventive step with
regard to the state of the art (Article 100(a) EPC) and
infringes Article 123(2) EPC (Article 100(c) EPC). In
support of their requests, the Respondents referred
inter aliato the following prior art:

- DE- A-2 546 106

- DE- A-3 004 187

- US- A-3 335 261

- US-A-3 612 828

The patent was revoked by a decision of the Opposition
D vision taken at the oral proceedi ngs on 18 Novenber
1991 with witten reasons posted on 19 Decenber 1991.
The Appellant (Proprietor of the patent) filed an
appeal against this decision on 10 February 1992 and
paid the appeal fee on 11 February 1992. The Statenent
of Grounds of Appeal was filed on 16 April 1992.

In a comunication pursuant to Article 11(2) EPC of the

Rul es of Procedure of the Boards of Appeal dated
16 February 1994, the Board set out a provisional
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opinion with regard to the questions of added subject-
matter and inventive step of Claim1l. Furthernore, the
Board referred in this comunication to a contradiction
bet ween the argunentation of the Appellant with regard
to the material of the reflective neans used in the
heati ng assenbly and the factual content of C aim1.

At the oral proceedings held on 12 Cctober 1994 the
Appel | ant requested that the decision under appeal be
set aside and that the patent be naintained on the
basis of the follow ng docunents:

(a) daim1l and description, filed on 10 August 1994
(b) dains 2 to 8 as granted
(c) Draw ngs as granted

The Respondents requested that the appeal be di sm ssed.

Caimlis worded as foll ows:

"A heating assenbly including heating neans (7), a nass
(2) of non-netallic, thermally-insulative materi al

| ocat ed adj acent one side of said heating neans (7), a
pl ate (15) covering said heating nmeans (7) adjacent the
side thereof renote fromsaid mass (2), and neans for
reflecting energy, initially emtted fromsaid heating
means (7) in a direction away fromsaid plate (15),
back towards said plate (15), characterised in that
said heating neans (7) includes at |east one lanp (7)
em ssive of infra-red radiation, operative at a
tenperature within the range from 1800 to 3000°K and
conprising a tungsten filanment (17) supported in a

hal ogenat ed environnment within a sealed, generally
tubul ar envel ope fornmed froman infra-red-transm ssive
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material; in that said plate (15) has a transmttance
characteristic selected to permt infra-red-radiation,
substantially without change in its wavel ength
characteristics as emtted fromsaid at | east one | anp
(7), to energe fromsaid assenbly through said plate
(15); in that said assenbly includes optical filter
means | ocated relative to said at |least one lamp (7) to
inhibit em ssion fromsaid assenbly of undesirable
visible radiation emtted fromsaid at | east one |anp
(7), whilst permtting em ssion fromsaid assenbly of
sufficient visible radiation to provide a visual

i ndi cation of the amount of infra-red radiation being
emtted fromsaid at |east one lamp (7); in that said
reflective neans is non-netallic and includes a
reflective constituent coated upon, or incorporated in
said thermally-insulative material and is effective to
reflect infra-red radiation emtted fromsaid at |east
one lanp (7) to enhance the amobunt of infra-red

radi ati on which enmerges from said assenbly through said
plate (15); and in that said assenbly al so includes

t enper at ur e-responsi ve neans (11) responsive to the
tenperature of said plate (15) and sw tching neans (12)
co-operable with said tenperature-responsive neans (11)
to control power supplied to said at |east one | anp
(7), in dependence on the tenperature of said plate
(15)."

The Appellant's argunents set forth in his witten and
oral statenents can be summari sed as foll ows:

Having regard to the adm ssibility of Caiml to the
proceedi ngs the amended docunents were filed a
considerably long tine before the date of the oral
proceedi ngs and cannot therefore, be considered to have
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been filed at the |ast m nute. Mreover, the anmended
docunents have to be regarded as a response to
observations nmade in the Board' s communi cation. Such a
response fromthe Patentee nust always be allowed in
order to nmeet the objections raised.

The alternative solutions in respect of the reflective
nmeans indicated in Caim1l are clearly supported by
page 8, lines 14 to 21 of the originally filed
description. The new feature of Claiml that the
reflective neans is non-netallic is in essence a
disclaimer, i.e. alimtation of the scope of
protection to a particular type of the reflective neans
for which no source of disclosure is required. Besides,
fromthe introductory portion of the original
description in which the prior art is criticised it is
perfectly clear that only non-netallic reflectors are
envi saged according to the patent in suit.

As regards the issue of patentability, the Enlarged
Board of Appeal found in its Decision G 6/88 of

11 Decenber 1989 that a claimto the use of a known
conpound for a particular purpose which is based on a
technical effect which is described in the patent,
shoul d be interpreted as including that technical
effect as a functional feature. Such a functional
feature nust be regarded as a novel teaching if it has
not previously been nade available to the public.

In a conbination invention as in the present case an
i ndi vi dual assessnent of the features of the claimin
respect of the effects obtained is not appropriate as
confirmed by the case | aw of the Boards of Appeal as
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wel | as by other sources such as, for exanple, the
commentary of BRUCHHAUSEN on the patent |aw.

The technical problemunderlying the invention is to
provide an efficient and inproved tungsten | anp heating
assenbly emtting near infra-red radiation, of
relatively slimconstruction, having a rapid therm
response tine which is at | east conparable with that of
a gas-fuelled heating apparatus, having reduced heat
and radi ation | osses and increased reflectivity at

hi gher frequency radi ation, and which allows the use of
cooking utensils of any material, wherein the infra-red
heati ng nmeans can be easily and inexpensively repl aced.
According to further aspects of the problem a heating
assenbly shoul d be provided in which overheating is
avoi ded and the energy |oading per unit surface area is
significantly increased.

The solution to this problemas laid down in Caiml

| eads to the surprising effect that the "Mcrothernt -
material used as the thermally-insulative materi al
reflects exactly the infra-red waves emtted by the
hal ogenated tungsten fil anent | anp.

The teaching of the docunment US-A-3 612 828 accordi ng
to which the reflective fibrous-ceram c heater bl ock
material will reflect infra-red energy having a

wavel ength within the range of 1 to 5 umis based upon
wong cal cul ations so that the skilled person woul d not
make use of this disclosure. This citation gives no

i ndi cation that the heater block is universally useful
for any kind of radiation heating assenblies, in
particul ar tungsten-hal ogen heating neans emtting near
infra-red radiation around 1.3 pm (2209°K) as used in
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t he heating apparatus of the patent in suit. Although

t he docunent US-A-3 612 828 di scusses the nore
expensive prior art glass-top cooking units using
tungsten filanment quartz | anps operating around 2482°C
this is in ternms of its disadvantages and the expert is
directed away fromthis type of cooking unit.

The invention described in the docunent GB-A-2 044 057
and the correspondi ng docunent DE-A-3 004 187 rel ates
to electric radiant heaters (far infra-red open coi
heaters) for snooth top cookers. The chem ca
conposition and optical properties of the insulating
material "Mcrothernt to be used for the base in the
nmetal dish are not disclosed. Thus, these docunents do
not suggest that the "Mcrothernf-material would be
suitable for use as the reflector with a high spectral
refl ectance in the near infra-red radiation emtting
heati ng apparatus of the patent in suit that provides a
hi gh energy | oading per unit surface area.

The docunent DE-A-2 546 106 relates to an apparatus for
heating food with near infra-red radiation (0.6 to

0.9 unm) emtted froma bright emtter, preferably a

hal ogen i ncandescent |anp that nay be covered by a

gl ass-ceram c plate. This docunent does not contain any
suggestions pointing in the direction of the technical
probl enms and their solution as clainmed by the patent in
suit.

Nobody can explain why the solution according to the
patent in suit was not found if it was so sinple as

al | eged by the Respondents. Also a sinple solution can
be inventive. This applies all the nore in the present
case as the patentee discovered the suitability of
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"Mcrothern as a reflector for short wave infra-red
radi ati on. Furthernore, the enornous econom cal success
of the invention is to be regarded as an evi dence of

i nventive step.

The Respondent contested the Appellant's argunments and
argued essentially as foll ows:

The new request presented by the Appellant was filed
very |ate. The anmendment to the claimconstituted a
surprise as it shifted the alleged invention in a
different direction and the new Caim1 should not

t herefore be adm tted.

The feature according to an alternative solution of
Claim1l that the reflective neans is incorporated in
the thermally-insulative material has no basis of
disclosure in the originally filed application so that
the claiminfringes Article 123(2) EPC. This applies
also to the feature of Claim1l that the reflective
means is non-netallic since the original application
docunents teach in this respect only the use of netal
oxi des.

The docunent, DE-A-3 004 187 is the nost rel evant
citation with regard to the subject-matter of Caiml.
It describes all the features of Claim1l except for the
arrangenment of a hal ogenated | anp conprising a tungsten
filament. This latter feature is, however, known from
US-A-2 546 106. The skilled person confronted with the
i nherent problemindicated in the patent in suit,
namely to provide a nore efficient heating apparatus
having a rapid response tinme, would inevitably conbine
t he teachings of these two docunents since DE-A-
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2 546 106 deals also with the issue of obtaining an
efficient heating apparatus with a short cooking tine.

The use of hal ogenated tungsten filament |anps within
the tenperature range clainmed for cooking purposes was
known before the priority date of the patent in suit
and the alleged invention does not concern anything
nore than the use of a known neans in a known
arrangenment for achieving a characteristic aim In
particular, DE-A-3 612 828 teaches the skilled person
that a thermally-insulative material having di spersed
init opacifiers consisting of nmetal oxides is
appropriate for reflecting infra-red radiation within
the range of wavelength of 1 to 5 um this materi al
being a diffuse reflector.

The question of why the alleged invention was not found
by anyone el se before the relevant priority date can be
answered in the Iight of the technical devel opnent of
the short wave infra-red | anps. The manufacture of such
| anps was expensive in the years before the rel evant
priority date so that nobody took the risk of producing
heaters that m ght not be sold. Having regard to the
appreciation of the inventive step with the yardstick
of the all eged econom cal success caution should be
observed as so far it is not the practice of the Boards
of Appeal to base their decisions on such a vague
secondary consi derati on.

Reasons for the Decision

1

0378.D

The appeal is adm ssible.
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2. Procedural issues

There is sonme justification for the amendnents of
Claim1l1l and the description as filed on 10 August 1994
because they were submitted in order to neet
observations, nade by the Board in its comrunication
dated 16 February 1994, regarding inconsistencies
between Claim 1 and the description. Furthernore, these
amendnment s have been submtted in good tine (i.e. two
nont hs) before the date of oral proceedings.
Consequently, these anended docunents now on file have
to be considered on their nerits by the Board.

3. Article 123 EPC

The subject-matter of Claim1 derives essentially from
the original dains 1, 3, 5, 8, 10 and 12.

The feature of the original Caim1l that the support
means of the heating apparatus is provided for
supporting a utensil containing food to be heated has
been elimnated fromdaim1l. The deletion of this
feature does not infringe Article 123(2) EPC since it
is clear fromthe original Cdaim1l in conbination with
t he passage bridging pages 11 and 12 of the original
description that placing a utensil containing food to
be heated on the support neans concerns rather a
possi bl e than an obligatory use of the heating
appar at us.

As regards the disclosure of the passage in daiml
"... areflective constituent ... incorporated in said
thermal ly-insulative material ...", the support
therefor in the original description, page 8,

0378.D Y A
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paragraph 3, reads: "... the surface of the insulative
mat erial nay be provided with a reflective coating,
such as a netallic oxide, or the surface |ayer of the
insulative material nay be enriched therewith, so that
a reflective layer is disposed between the | anps and a
maj or part of the body of the insulative materi al

t hereby ensuring that the insulative material is
substantially opaque to infra-red radiation". In the
Board's judgenent, there is no doubt that enriching the
surface layer of the insulative material with
reflective material neans that the reflective materi al
is incorporated in a portion of the insulative

mat eri al. Thus, the above-cited original disclosure
teaches the skilled person to ensure that the
insulative material is substantially opaque to infra-
red radiation by disposing a reflective |ayer between
the |l anps and the body of the insulative material or by
enriching the surface layer of the insulative materi al
between the | anps and a mgjor part of the body of the
insulative material with the reflective neans, i.e.
incorporating the reflective constituents in the
insulative material. On page 8, paragraph 3 of the
original description, reflective nmeans in the formof a
netal lic oxide which is a non-netallic conponent has
been di scl osed. Additionally, the passage from page 1
lines 5 to page 2, line 14, of the original description
teaches that the use of a netallic reflector raises a
nunber of problens, such as nelting of the reflector,

t hat j eopardi se the operation of the heating apparat us.
The skilled person interprets these passages of the

di sclosure in such a manner that a nmetallic reflector
nmust be avoided, i.e. the reflective neans has to be
non-netallic. Therefore, no objection to Caim1 under
Article 123(2) EPCis justified.
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The feature "non-netallic" narrows down the scope of
protection of Claim1l1 as granted. Claim1 satisfies
therefore also Article 123(3) EPC

Further points concerning the issue of Article 123 EPC
were not maintained for discussion in the oral
proceedi ngs before the Board.

The subject-matter of Claim1l conplies, therefore, with
the requirenments of Article 123 EPC.

Novelty

None of the subject-matter of the prior art cited in

t he opposition and appeal proceedi ngs describes a
heati ng assenbly conprising all the features specified
in Cdaiml. Therefore, the subject-matter of daim1lis
novel within the nmeaning of Article 54 EPC. The issue
of novelty was, in fact, not challenged during

opposi tion and appeal proceedings so that no further
consideration of this question is necessary.

Inventive step

The docunents DE-A-3 004 187 and US-A-3 335 261
descri be heating assenblies that come approxinmtely
equally near to the subject-matter of Claiml. In the
course of the oral proceedings before the Board, it
becane evident that DE-A-3 004 187 was sonewhat nore
rel evant insofar as it uses a thermally-insulative
material with opacifiers dispersed therein as a carrier
material for the heating el enents, whereas the other
docunent does not describe such a material; it teaches,
however, the use of a tungsten filanent |anp
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energi zable to a tenperature within the range cl ai ned
in the patent in suit.

DE- A-3 004 187 describes a heating assenbly including
heati ng neans (10, 12), a mass of non-netallic,

thermal ly-insulative material (4) |ocated adjacent one
side of the heating neans, a plate covering the heating
nmeans adj acent the side thereof renpte from said nass,
and neans for reflecting energy, initially emtted from
the heating nmeans in a direction away fromthe plate,
back towards the plate, whereby the heating neans is
em ssive of infra-red radiation, the plate has a
transm ttance characteristic selected to permt infra-
red radiation, substantially without change in its
wavel ength characteristics as emtted, to emerge from
the assenbly through the plate, the reflective neans
includes a reflective constituent incorporated in the
thermal ly-insulative material and is effective to
reflect infra-red radiation emtted to enhance the
amount of infra-red radiation which energes fromthe
assenbly through the plate, and the assenbly al so

i ncl udes tenperature-responsive neans (16) responsive
to the tenperature of the plate and sw tching nmeans co-
operable with the tenperature-responsive neans to
control power supplied to the heating neans in
dependence on the tenperature of the plate.

The reflective constituents incorporated in the
thermal ly-insulative material are formed by opacifiers
of nmetal oxides, cf. the description of
"Triabungsmttel” on page 11, paragraph 2 of the
citation. As illustrated by the Respondent V in the
oral proceedi ngs by nmeans of a reference to "ROnpps
Chem e Lexi kon", 8th edition, 1979, Franckh'sche
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Ver | agshandl ung Stuttgart (DE), Catchword
"Triabungsmttel”, such opacifiers serve the purpose of
reflection and diffusion of radiation.

Claiml differs fromthe disclosure of DE-A-3 004 187
by the foll ow ng features:

(a) the heating nmeans includes at |east one |anp
em ssive of infra-red radiation operative at a
tenperature within the range from 1800° to 3000°K
and conprising a tungsten filanent supported in a
hal ogenated environnment within a sealed, generally
t ubul ar envel ope fornmed froman infra-red
transm ssive materi al

(b) the heating assenbly includes optical filter means
| ocated relative to the lanp to inhibit em ssion
fromthe assenbly of undesirable visible radiation
emtted fromthe lanp, whilst permtting em ssion
fromthe assenbly of sufficient visible radiation
to provide a visual indication of the anount of
infra-red radiation being emtted fromthe |anp.

According to the description of the patent in suit (cf.
colum 1, lines 1 to 45), the underlying problemis to
provi de an efficient heating apparatus having a rapid
response tine which is at | east conparable with that of
gas-fuell ed heating apparatus whilst retaining the

i nherent advantage of cleanliness. A further aspect of
the problemis to provide to the user a visible

i ndi cation of the power level (cf. colum 4,

paragraph 2 of the patent in suit).
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The replacement of the unprotected resistance wires of
t he heating assenbly known from DE-A-3 004 187 by at

| east one lanp em ssive of infra-red radiation within
the tenperature range according to the above-cited
feature (a) clearly leads to a nore efficient apparatus
having a rapid response tinme conparable to gas-fuelled
heating apparatus whilst retaining the characteristic
of cleanliness. The arrangenent of optical filter neans
in accordance with the above-cited feature (b) enables
part of the visible radiation to be transmtted so that
t he power |evel of the heating assenbly can be assessed
optically.

The problem as indicated above is therefore regarded as
the objectively underlying problemw th the rel evant
prior art known from DE-A-3 004 187 form ng the
starting point in the exam nation as to the inventive
st ep.

The aspect of the problem of providing a cooking
apparatus which is efficient and has a rapid response
time will basically be envisaged by the designer of
such a device for reasons of saving energy and cooking
time. Furthernore, the interest of the user of a
cooki ng apparatus to be infornmed about the question
whet her and to what extent there is an actual power

out put arises frompractical considerations in
operating the cooking apparatus such as the desire of a
vi sual check of the operation.

Hence, the recognition of the inherent technical
probl em as such does not require any inventive skills
and cannot, therefore, contribute to an inventive step
of the claimed subject-matter.
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DE- A-2 546 106 descri bes a cooking apparatus conpri sing
an infra-red hal ogenated tungsten | anp which radi ates
primarily in the wavel ength range fromO0.6 pym to

0.9 umwith at |least 75% of the entire radiation energy
being emtted at wavel engths below 1.4 pm (cf. Caim1l
of the citation). The cooki ng apparatus conprises a

gl ass ceram c cooking plate which is absorbent of

wavel engt hs below 0.6 pmto prevent disruptive blinding
when the cooking apparatus is in use (cf. page 3
(original nunbering), paragraph 2 of the citation).

As expl ai ned by the Appellant hinself on page 3, |ast
par agraph, of his letter dated 10 August 1994, the
tenperature range of 1800 to 3000°K at which the |anp
is operative according to Claim1l corresponds to a

radi ati on wavel ength of 1.6 to 0.97 um Thus, the

radi ati on wavel ength range of the known lanp with at

| east 75% of the entire radiation being emtted at

wavel engt hs below 1.4 pmfalls within the range of

wavel engt hs and tenperatures, respectively, of the |anp
as cl ai ned.

Being faced with the underlying problemas identified
in above section 5.3 the person skilled in the art
woul d be induced to nodify the heating assenbly
according to DE-A-3 004 187 such that it incorporates
the lanp and the optical filter means (cf. the above
cited features (a) and (b)) known from DE-A-2 546 106.

By such a substitution, he would expect to obtain a
hi gh cooking efficiency in conbination with an
extrenely short cooking tinme and avoid a disturbing

bl i nding effect on use of the cooking apparatus, whil st
mai ntaining a certain degree of visualisation of the
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| evel of the cooking operation, cf. DE-A-2 546 106,
page 2 penul ti mate paragraph and page 3, second
par agraph (origi nal nunbering of the pages).

I n accordance with the alternative solution of Caiml,
the reflective neans, instead of being incorporated in
the thermally-insulative material, is coated upon the
carrier material. The arrangenent of a coating |ayer on
areflector plate for reflecting infra-red radiation
is, however, also known, see e.g. US-A-3 335 261
referred to in the Board's comuni cati on dated

16 February 1994, section 4. The neasure according to
the alternative solution of daim1 would, therefore,
lie within the design choice of the skilled person.
Even in the case that Claim1l were restricted to the
above-cited alternative solution, such restriction
woul d neverthel ess not provide any basis for

recogni sing an inventive step.

The Appellant argues that the solution according to
Claim1 leads to the surprising effect that the
"Mcrotherm'-material used as the thermally-insulative
material reflects exactly the infra-red waves emtted
by the hal ogenated tungsten filanment |anp.

First of all, the Board notes that the subject-matter
of Claim1l does not specify "Mcrothernf-material, but
in general a mass of non-netallic thermally-insulative
materi al | ocated adjacent one side of the heating
means. The relevant prior art, i.e. DE-A-3 004 187,
descri bes such a non-netallic thermally-insulative
material as the carrier of the heating neans with
opacifiers of netal oxides dispersed in the material.
The skilled person being aware that opacifiers have the
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property of reflecting el ectromagnetic radiation and
cooperate with the thermally-insulative material to
counteract the flow of heat downwards away fromthe
cooking plate, would be notivated to make use of this
material in order to reflect radiation of the |anp back
to the cooking plate.

If there were still to remain sonme doubts as to whet her
opacifiers in the formof netal oxides were appropriate
for reflecting radiation energy in the range of
tenperatures and wavel engths of the |anmp as cl ai ned,
the disclosure of US-A-3 612 828 (cf. colum 7,

lines 26 to 43), which deals also with an infra-red
radi ati on heating unit in the donestic range, would
elimnate them because it teaches that a thermally-
insulative material contacting the heating el enent and
havi ng dispersed in it an opacifier substance of netal
oxides is appropriate for reflecting the majority of
infra-red energy having a wavel ength within the range
of 1 to 5 um As the wavel ength of radiation indicated
in daiml, i.e. 1.6 to 0.97 um corresponding to 1800
to 3000°K (see above section 5.4), cones al nost
conpletely within the above-cited range of 1 to 5 pm
according to the citation, the disclosure of US A-

3 612 828 woul d renove the | ast possible doubts of the
skilled person as to whether opacifiers of netal oxides
enbedded in a thermally-insulative material are in fact
promsing in view of an efficient reflection of the
infra-red radiation emtted. The argunment of the
Appel I ant that the teaching of US-A-3 612 828 in this
context is based on wong cal cul ati ons has not been
corroborated by any evidence so that this argunent
cannot be taken into consideration.
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The Board is, therefore, convinced that in the question
of reflection of the infra-red radiation by opacifiers
consi sting of metal oxides there was no surprising

ef fect whatsoever for the person skilled in the art.

Having regard to the further argunents relating inter
alia to the econom cal success and the circunstance
that the alleged invention had not been found before,
the follow ng is noted:

In the present case, the problemsolution approach as
recomrended in a nunber of decisions of the Boards (cf.
e.g. T 248/85 (QJ EPO 1986, 261) and T 162/86 (QJ EPO
1988, 452) has been applied for exam nation of the
claimed subject-matter as to the inventive step. As
outlined in Decision T 24/81 (QJ EPO 1983, 133) a nere
investigation for so called "indications" of the
presence of inventive step is no substitute for the
technically relevant assessnent of the inventions vis-
a-vis the state of the art, involving the recognition
and solution of the technical problemin the case.

The Board does not dispute that the heating assenbly
according to Caiml1 my have becone a comrercia
success. However, such a commercial success alone, with
the technically rel evant exam nation of the clai ned
subject-matter leading to a negative result, cannot be
regarded as formng the basis for an indication of
inventive step even if the Board were convinced that

t he success derives fromtechnical features of the
heating assenbly and not from other causes such as of
commerci al nature.
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The question of why no person skilled in the art has
hit on the idea of conbining the teachings of DE-A-
3 004 187 and DE-A-2 546 106 before the priority date
of the patent in suit can be asked with regard to any
invention that satisfies the requirenent of novelty.
The reasons why can be many and various. The
Respondents referred for exanple to the techni cal
devel opment in the field of infra-red lanps in the
range of short waves and set out that the manufacture
of these | anps was expensive in the years before the
priority date of the patent in suit. Hence, the

manuf acturers of heating assenblies were not prepared
to offer products which m ght not have been conpetitive
for reasons of costs.

In the absence of evidence to the contrary, the Board
shares the opinion of the Respondents that it was not
due to technical reasons but due to the production
costs of the lanps that the clained subject-matter had
not been proposed before, all the nore so as no
difficulties have been put forward convincingly that
may have inpeded the skilled person from conbining the
teachi ngs of the above-cited two prior art docunents.
Furthernore, the Appellant had referred to the Decision
G 6/ 88 of the Enlarged Board of Appeal with regard to
the presence of a functional technical feature which
has not previously been nmade available to the public.
This decision deals with a claimdirected to the use of
a known conpound and not to a product as actually
clainmed. Already for this reason, the Appellant's
argunent does not apply to the present case. Besides,
decision G 6/88 as illustrated in its Headnote is not
concerned with the issue of inventive step but with
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that of novelty. The question of novelty has not,
however, been at stake in the present case.

5.7 For the above reasons, the Board cones to the
conclusion that the subject-matter of Claiml is the
result of routine devel opnent within the techni cal
field of heating devices and does not involve an
inventive step within the nmeaning of Article 56 EPC.
Claim 1 cannot, therefore, be maintained.

6. Since the Appellant has only submtted a single request
whi ch has to be decided upon "in toto", it would serve
no purpose to consider the nerits of the subject-matter
of dependent Clainms 2 to 8 since these clains nust
inevitably fall together with Caim1.

Order

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

N. Maslin C T. WIson
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