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Summary of Facts and Submissions

3415.D

The mention of the grant of European patent

No. O 134 465 in respect of European patent application
No. 84 107 669.8, filed on 3 July 1984, claimng
priority fromapplication No. 512 086 of 8 July 1983 in
the United States, was announced on 15 June 1988, on
the basis of twelve clains, claim1 reading as foll ows:

"A process for preparing m xed hydroxyal kyl cel | ul ose
et hers contai ning C; or higher hydroxyal koxyl
substituents by reacting cellulose with al kali netal
hydr oxi de and etherifying agents conprising a C; or

hi gher al kyl ene oxi de, characterized in that said
process conprises the steps of (a) formng a reaction
mass conprising cellul ose and an anmount of an al kal
netal hydroxide at |east sufficient to break up the
crystallinity of the cellulose and (b) continuously
addi ng a C; or higher al kyl ene oxide and after the
conpl etion of the addition of the al kyl ene oxide
continuously adding an etherifying agent other than an
al kyl ene oxide to the reaction mass under conditions
including an el evated tenperature such that the

al kyl ene oxi de and the etherifying agent react with the
cellulose to attach ether groups thereto."

On 23 January 1989, 30 January 1989 and 11 March 1989
respectively, three Notices of Opposition were filed
and revocation of the granted patent in its entirety
was requested under Article 100(a) EPC as well as under
Article 100(b) EPC. The latter point was raised by
Opponent 3 only and was subsequentl|y abandoned. These
obj ections were essentially based upon the follow ng
docunent s:
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D2: US- A-4 096 325 and
D6: US- A-4 015 067.

By an interlocutory decision delivered orally on

12 Novenber 1991 and issued in witing on 2 January
1992, the Qpposition Division held that there were no
grounds of opposition prejudicing the maintenance of
the patent in anended form i.e. on the basis of
claims 1 to 12 filed on 12 Novenber 1991, claim1l
readi ng as foll ows:

"A process for preparing m xed hydroxyal kyl cel | ul ose

et hers contai ning C; or higher hydroxyal koxyl
substituents in a charged reaction vessel by (a)

form ng a reaction mass conprising cellul ose and an
anount of a concentrated aqueous al kali netal hydroxide
solution sufficient to break up the crystallinity of
the cellulose and (b) reacting said reaction nmass with
etherifying agents by adding a C; or higher alkylene
oxide in an anmount of 0.4 to 5 nol es al kyl ene oxi de per
nol e of cellul ose pul p under conditions such that

hydr oxyal koxy groups becone attached to the cell ul ose
and after the conpletion of the addition of the

al kyl ene oxi de addi ng, w thout internediate cooling, of
the reaction mass at el evated tenperatures an
etherifying agent other than an al kyl ene oxide to the
reacti on nmass,

characterized by

continuously adding or adding in series of snall
portions the C; or higher al kylene oxide at a
tenperature of 40°C to 140°C and conti nuously addi ng or
adding in a series of small portions the etherifying
agent other than an al kyl ene oxide to the reaction nass
wherein the rate of addition of etherifying agent other
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than an al kyl ene oxide to the reaction mass is
approximately equal to the rate of reaction thereof
such that at no tine are there | arge anmounts of
unreacted etherifying agent present and having an
al kyl ene oxi de conversion efficiency of at |east 25
percent."

I n substance, after acknow edgi ng novelty, which was no
| onger a matter of dispute between the parties, the
deci sion stated that (1) the relative anmount of

al kyl ene oxide, (2) the continuous addition of the

al kyl ene oxi de and the etherifying agent other than an
al kyl ene oxide, and (3) the controlled addition of that
etherifying agent, avoiding |arge excesses thereof,
represented novel features which could not be derived
in an obvious manner fromthe docunments relied upon by
t he OQpponents, so that an inventive step could not be
deni ed.

On 7 March 1992 an appeal against that decision was

| odged solely by Opponent (2) (the Appellant) and the
appeal fee was paid simultaneously. In the Statenent of
G ounds of Appeal filed on 12 May 1992 the Appell ant
mai ntained its objection of [ack of inventive step on
the basis of the approach foll owed before the first
instance; in particular, the above indicated features
(1) to (3) were said to be obvious in view of the
teaching of D2 and De6.

I n the Counterstatenent of Appeal the Respondent
(Proprietor) took the opposite view regarding

features (1) to (3) and enphasi sed the inportance in D2
of the internediate cooling step between the

hydr oxypr opyl ati on and nethyl ati on reactions; the
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absence of such a step in the process as defined in
Claim1l1l of the patent in suit was further evidence for
t he presence of an inventive step.

Fol | ow ng a conmuni cati on sent together with the
sumons to oral proceedi ngs which both parties had
requested and which was to be held on 18 July 1995, the
Appel lant filed a statenment received on 9 June 1995 in
whi ch reference was made to a new docunent

(Dlla. SU-B-397 519) together with its translation in
German (D11) and the correspondi ng Derwent Abstract.
According to that subm ssion, D11 destroyed the novelty
of the clainmed subject-matter or, in any case, its
teaching resulted in a lack of inventive step. In a
further subm ssion of 28 June 1995, the Appell ant

provi ded conparative data about the conversion rates
achieved in D11 and the patent in suit.

Inits reply of 19 June 1995 t he Respondent objected to
the filing of a newcitation at such a | ate stage,

whi ch amounted to an abuse of procedure. In fact, D11
did not have the rel evance all eged by the Appell ant,
neither for the issue of novelty nor for that of

i nventiveness, and it shoul d consequently be

di sregarded pursuant to Article 114(2) EPC. Two
alternative sets of clains to be considered as first
and auxiliary requests were filed sinmultaneously.

The sane day the Appellant inforned the EPO that its
request for oral proceedings was withdrawn and that it
woul d not attend the hearing.

On 22 June 1995 Qpponent 3, which, as a party as of
right to the proceedi ngs, had been duly sunmoned to the
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oral proceedings, inforned the EPO that it would not
attend the hearing.

OQpponent 1 did not submt any statenent and did not
reply to the summons to oral proceedings.

During oral proceedings, which were attended by the
Respondent only, the Board infornmed the Respondent that
it considered D11 prima facie rel evant as regards the
mai n request, and it raised a nunber of objections

agai nst both auxiliary requests. In response the
Respondent abandoned its previous requests and filed as
its sole request a new set of ten clains and an adapted
description, these clains reading:

"1. A process for preparing m xed

hydr oxyal kyl cel | ul ose ethers contai ning C; or higher
hydr oxyal koxyl substituents in a charged reaction
vessel by (a) formng a reaction nmass conprising

cel lul ose and an amobunt of a concentrated aqueous

al kali metal hydroxide solution at |east sufficient to
break up the crystallinity of the cellul ose, (b)
reacting said reaction mass with a C; or higher alkyl ene
oxi de continuously added or added as a series of smal
portions at a tenperature of 40°C to 140°C in an anpunt
of 0.4 to 5 noles al kyl ene oxi de per nole of cellul ose
pul p under conditions such that hydroxyal koxy groups
becone attached to the cellul ose, the al kyl ene oxi de
conversion efficiency being at | east 25 percent, and,
after conpletion of that reaction and while maintaining
the tenperature in the reaction vessel, and (c)
continuously adding or adding in a series of snall
portions an etherifying agent other than an al kyl ene
oxide to the reaction mass, the rate of addition of the
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al kyl ene oxide and the etherifying agent other than an
al kyl ene oxide to the reaction nmass being approxi mately
equal to the rate of reaction thereof such that at no
time are there | arge anbunts of unreacted al kyl ene

oxi de and the etherifying agent present.

2. The process of claim1l wherein (i) in step (a) the
anmount of alkali nmetal hydroxide is not substantially
in excess of that anmount required to break up the
crystallinity of the cellulose; and (ii) said step (b)
conprises (&) continuously adding or adding in a series
of small portions at elevated tenperature to the
reaction mass a C; or higher al kyl ene oxi de under
conditions such that the desired anount of

hydr oxyal koxyl groups becone attached to the cell ul ose;
then () adding an increnental anpunt of al kali netal
hydroxide to the reaction mass, and having an al kyl ene
oxi de conversion in excess of 40%

3. The process of claim1l or 2 wherein the
tenperature is in the range of from40°C to 120°C.

4. The process of clainms 1 to 3 wherein the al kyl ene
oxide is propylene oxide and fromO0.4 to 5 nol es of
propyl ene oxi de are enpl oyed per nole of cellul ose.

5. The process of claim1 or 2 wherein the
etherifying agent is a hal oaliphatic carboxylic acid,
an al kyl halide, or a dialkyl sulphate.

6. The process of claim5 wherein the etherifying
agent is chloroacetic acid or chloronethane.
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7. The process of claim6 wherein the etherifying
agent is chloronmethane and from1l.3 to 6 nol es of
chl oronmet hane are enpl oyed per nole of cellul ose.

8. The process of claim2 wherein follow ng the

addi tion of alkylene oxide in step (&) the reaction

m xture containing the cellulose pulp, the alkali neta
hydr oxi de and al kyl ene oxide is maintained at a
tenperature of 40°C to 120°C from about 15 mnutes to 2
hours prior to the addition of the increnmental anount
of al kali netal hydroxide.

9. The process of claim2 wherein follow ng the
addition of etherifying agent in step (c), the reaction
m xture os nmaintained at a tenperature of 40°C to 120°C
for a period of 15 mnutes to 2 hours.

10. The process of claim2 or 9 wherein fromO0.15 to
0.5 part of sodi um hydroxide per part by weight of
cellulose is enployed in step (a) and from0.35 to 1.0
part of sodi um hydroxide is enployed per part by weight
of cellulose in step (RB)."

Fol | ow ng the subm ssion of the above set of clains the
Respondent was invited by the Board to present
argunments show ng that the disclosure of D11 was in
fact not relevant as regards the process as defined in
Claim 1. In substance, the Respondent stated that,

al t hough D11 di scl osed the gradual addition of

propyl ene oxide to the alkali cellulose, there were
substantial differences, in particular the continuous
or portionw se addition of the second etherifying
agent, so that no excess of this agent was present, by
whi ch hi gher yields could be achieved. Therefore, D11
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could not be considered as sufficiently relevant to be
taken into account by the Board.

XI'll. The Appellant requested that the decision under appeal
be set aside and that the patent be revoked entirely.

The Respondent requested that the decision under appeal
be set aside and that the patent be maintained on the
basis of clains 1 to 10 and the adapted description,
both as filed during oral proceedings, or, as an
auxiliary request, that the case be remtted to the
first instance for further prosecution on the basis of
t he above clains and description.

Reasons for the Decision

1. The appeal is adm ssible.

2. Amendments.

2.1 Considering that in Caiml, line 14, the word
"reaction"” is to be replaced by "addition" (see
original CQaim1l), the requirements of Article 123(2)
EPC are fulfilled. In particular,

- the use of a concentrated al kali hydroxide
solution (page 2, line 56 of the description as

grant ed),

- the nolar ratio of al kyl ene oxide to cellul ose
pulp (claim1ll as granted),

3415.D Y A
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- t he conditions such that hydroxyal koxy groups are
attached to the cellul ose (page 3, lines 20 to 22,
32 to 33 and 62 to 63),

- the tenperature in the reactor vessel (page 3,
lines 14 to 17),

- t he possible addition of etherifying agents in a
series of small portions (page 3, lines 30 to 32),

- the rate of addition of the etherifying agents
(page 3, lines 24 to 27 and 44 to 46), and

- t he al kyl ene oxi de conversion efficiency (page 4,
lines 29 to 30)

have been disclosed in the original application,

I n substance, the scope of the clains has not been
affected by the reformnul ati on using the one-part form
so that the requirenents of Article 123(3) EPC are net
as wel | .

As far as the dependent Clains 2 to 10 are concerned,
the only maj or amendnent concerns Claim2, in which on
t he one hand the features of the last step, which, in
view of the dependency to Caim1, were redundant, have
been del eted, and on the other hand the al kyl ene oxi de
conversion efficiency has been incorporated. The latter
feature is supported by page 4, lines 29 to 30 of the
description as granted.

The ot her anmendnents, nanely (i) the deletion of "a"
before "...the addition of said..." at the end of Caim



3.2

3.3

3415.D

- 10 - T 0201/ 92

8, (ii) the anmendnent of "the follow ng" into
"following the" and the reference to step (c) in
Claim9, and (iii) the reference to "step (a)" instead
of "step (&)" in Caim10 are all of editorial nature,
hence wi thout influence on the scope of the clains.

Procedural matter; filing of new evidence.

As nmentioned in point VI above, the Appellant filed a
new docunent (Dlla) by a subm ssion dated 19 June 1995.
That was after a conmunication had been sent by the
Board on 26 May 1995, acconpanying the summons to oral
proceedi ngs on 18 July 1995. The conmuni cation set a
time limt for filing further witten subm ssions of
one nmonth before the date set for oral proceedings.

In the nmeantime a new Rule 71a of the Inplenenting
Regul ations concerning inter alia a restriction with
regard to the consideration of new facts and evi dence
entered into force on 1 June 1995 (see Article 2 and
Annex of the Decision of the Adm nistrative Council of
13 Decenber 1994; QJ 1995, 9). However, this rule does
not yet apply in the present case, because the tine
[imt for filing further subm ssions was fixed before
the Rule entered into force.

The Respondent had argued that the Appellant had not

i ntroduced Dlla "on the date of its know edge of its
contents”, so that withholding it constituted an abuse
of proceedings, and referred to paragraph 2 of the
Appel lant's letter of 9 June 1995 wi thout further
substantiation. Furthernore, it argued that the new
docunent was not nore relevant than the ones al ready on
file. However, as the Board does not agree with the
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|atter view (see point 5 below), the question of the
allowability of new evidence in the |light of an abuse
of procedure will have to be deci ded.

The question of consideration of newly filed facts and
evidence, and whether they have to be qualified as
"late" is a comon problemin procedural |aw Facts and
evi dence are then called "new';"new' to be understood
in the procedural sense, not in the sense of "novelty"
as under Article 54 EPC (in sone contracting states
they are also called "nova", see "inter alia" Fasching
H W, Lehrbuch des Osterreichischen Zivil prozessrechts,
2. A. Wen 1990, page 872, Guldener M, Schwei zerisches
Zivil prozessrecht, 3.A Ziarich 1979, page 489), when
they are not submtted in the first subm ssion of each
party or when they are not the direct response either
to a subm ssion of one of the other parties or to a
qguestion, an order or a decision of the conpetent

i nstance. They are usually dealt with according to the
obj ects and purposes of the procedures concerned.

To deal with this problemthe EPC states in its

Article 114(1) EPC that the EPO (including the Boards
of Appeal) "shall exam ne the facts of its own notion
it shall not be restricted in this examnation to the
facts, evidence and argunents provided by the parties
and the relief sought”, and adds in Article 114(2) in
regard to new subm ssions that it may "disregard facts
or evidence, which are not submtted in due tinme by the
parti es concerned”.

Wiile it is made clear by these provisions that new
subm ssions are allowable, it |eaves open what has to
be understood by ™"in due time™".
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The practice of the Boards is consistent that new

subm ssions are to be considered once they are found
"relevant" (see: e.g. T 156/84, QJ EPO 1988, 372,

T 326/ 87, Q) EPO 92, 522; T 951/91, QJ EPO 95, 202;

T 1016/ 93 of 23 March 1995; T 212/91 of 16 May 1995).
Rel evant is not only understood as relevant for the

out come of the decision, but also in the sense of being
useful for the explanation of the reasons of the

deci sion. The practice of the Boards has not defined
the latest point in tinme at which newly introduced
matter may be taken into account, but penalties as to
costs have been considered where the filing party's
reasons pointed to an abuse of procedure (see T 1016/93
as cited above and the further practice cited therein).

It is undisputed that the proceedi ngs before the Boards
of Appeal as well as those before the Qpposition
Division are conducted in witing with one (or several)
optional oral proceedings usually following the witten
stage (see Article 108, 110(2), 99(1), 101(2) and
116(1) EPC). Any party has the right to be heard in

t hese proceedings (Article 113 EPC) and any party is
entitled to a fair procedure (see e.g. T 892/92, Q) EPO
1994, 664). A party has therefore to be given a fair
chance to respond to objections by the instances of the
EPO or by other parties. Both the instances of the EPO
and the parties have to observe the principle of good
faith (T 84/82, QJ EPO 1983, 451 and G 5/88, 7/88,

8/ 88, QJ EPO 1991, 137; J 2/87 QJ EPO 1988, 330, point
9). In inter-partes proceedings every party has to be

gi ven equal opportunity to present their subm ssions
during the witten and the oral stages (see: T 669/90,
Q) EPO 1992, 739). Furthernore, it follows clearly from
t he provisions of the EPC as well as fromthe nature



3.6

3415.D

- 13 - T 0201/ 92

and the purpose of appeal proceedings (see inter alia
Article 110(2), 111, 114(1), 114(2), 116(1), 117, 122,
125 EPC) that it is the conpetent Board who has the
duty to direct and control the proceedings before it.
Due to the fact that every legal and judicial procedure
has to cone to an end wthin due tinme, the principle of
procedural econony is inherent in any procedural | aw,
as it appears in the EPCinter alia in Article 114(2)
and also clearly follows fromthe Travaux Préparatoires
of the EPC (see: T 951/91, QJ 1995, 202).

That nmeans that any party, and not |east the attacking
ones, has to observe a fair degree of procedural
vigilance.

That inplies further that facts and evi dence nust be
subm tted once they are available and once it has
become clear that they are relevant. As nentioned
above, this usually arises as a result of the

subm ssions of other parties or conmunications, orders
or questions by the conpetent instance and it is
possi bl e that a decision under appeal, be it by the
manner of an interpretation or otherw se, nmakes it
apparent for the first tine that nore or other facts
and evi dence are needed to substantiate a certain point
or that other subm ssions are necessary. It is to be
underlined in this context that the Board of Appeal is
not entitled to use hindsight while considering the
procedural duties of the parties.

This nmeans al so that the Board may ask for an

expl anation so as to make sure that the filing of new
matter does not constitute an abuse of procedure. I|f

t he explanation is not convincing, new facts and
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evi dence were not duly filed, which neans that they
were not filed "in due tinme". That brings forth the
application of Article 114(2), which may then be
reconsi dered when the adverse party has agreed to the
consi deration of new matter.

Al'l these principles are reflected in the current
practice of the Boards. The practice according to

T 156/ 84 (QJ EPO 88, 372) to the effect that the

i nvestigative power of the Board takes precedence over
the possibility not to consider new material, is to be
qualified in the light of the above insofar as the
filing of new material may not |ead to an abuse of
procedure. Another line of practice (see e.g. T 951/91,
Q) EPO 1995, 202 and T 212/91 of 16 May 1995) to the
effect that new facts and evidence should only
exceptionally be admtted into the proceedings, is
consistent with the above insofar as this neans that
new matter is to be considered when it is found

rel evant and when there was no abuse of procedure. The
sane applies to the practice according to T 1016/93 (of
23 March 1995). However, in view of the above, it is
added that an abuse of procedure may not just lead to
an apportionnment of costs according to Article 104 EPC,
but may result in the exclusion of new materi al
altogether. In T 339/92 (of 17 February 1995) it was
found that new material had to be consi dered because it
did not cause a delay in the procedure and because both
parties had dealt with it, i.e. no abuse of procedure
was seen in this case. In T 375/91 (of 17 Novenber
1994), on the other hand, the filing of test results in
response to an objection by the adverse party nore than
two years after this objection had been raised and
after oral proceedings were appointed and only few



3.8

3.9

3415.D

- 15 - T 0201/ 92

weeks before the hearing, was found to jeopardize the
other party's right to respond in tinme and to be
contrary to a fair and expedi ent procedure. A simlar
approach was followed in T 356/94 of 30 June 1995 in
line with T 122/84 (QJ EPO 87, 177, point 14.2), but
because the party concerned had been given sufficient
opportunity to respond, its right to be heard was not
found to be infringed while the aspect of fairness and
expedi ency of procedure was not dealt with as such.

The filing of new material may also |lead to the
remttal of the case to the departnment which was
responsi bl e for the decision appealed (Article 111(1)
EPC), but that depends on the circunstances of each
specific case (see bel ow).

The subm ssion of facts and evidence is different from
the nmere subm ssion of argunments (see also: T 92/92 of
21 Septenber 1993). They need not be restricted insofar
as they do not essentially change the procedural
situation. However, in witten proceedings the filing
or exchange of subm ssions has also to be brought to an
end, in particular when oral proceedings are going to
foll ow.

Once the parties have been given fair and equal
opportunity to present their written submissions, it
woul d be a perfectly fair approach, in the light of the
above, to conclude the witten stage and to open the
oral stage by fixing a date for oral proceedings.
However, the Board has in the present case chosen to go
further and to fix atime limt for further witten
subm ssi ons. That does not mean that parties were given
the opportunity to withhold relevant facts or evidence
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until that date, or (in the case of the attacking
party) to start a thorough search for material only at
an advanced procedural stage (see also T 951/51, Q) EPO
95, 202). On the contrary, as soon as relevant new
facts and evidence are di scovered, they have to be
comuni cat ed expediently so that the Board and the
other parties can take the steps deened necessary. The
additional tinme imt can only nean that open points
whi ch need witten clarification or the filing of
anmended cl ains and descriptions in line with the
procedural situation are to be conpleted so that oral
proceedi ngs can be duly prepared. Because the appeal
procedure is principally conducted in witing, because
Article 11(3) of the Rules of Procedure of the Boards
of Appeal (QJ EPO 1989, 361) requires that the case has
to be ready for decision at the conclusion of the oral
proceedi ngs, and because the Boards of Appeal are the

| ast instance in the proceedi ngs before the EPO the
mentioned time limt means that all the material
necessary for the decision should have been filed by

t hen, save special circunstances which did not allow a
party to file it in tinme. It needs hardly be added that
clainms and description may still be changed afterwards
according to the procedural situation and the Board's
acqui escence. But, in the light of what was said above,
new facts and evidence are only consi dered when they
are relevant and when their filing does not anount to
an abuse of procedure.

In the present case, the Appellant's subm ssion of

9 June 1995 in reply to the comrunication of the Board
in preparation of the oral proceedings, did not contain
any coment on the content of that communication, nor
any argunent in connection with the reasons given in
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t he deci sion under appeal; on the contrary, it was
nerely used to introduce a new citation, thereby

nodi fying the factual framework of the case. The
Appel | ant expl ai ned that the rel evance of the
correspondi ng Derwent Abstract was not inmediately
apparent and that, consequently, there was no reason to
consider a full translation of the Russian patent.

However, as it appears fromthe search report,
reference was not nmade to the Derwent Abstract, but to
the article from Chemi cal Abstracts as well as to the
ori ginal patent document, i.e. docunent Dlla; noreover,
that disclosure was already classified as a rel evant
docunent whi ch should have been an incentive for the
Opponent / Appel | ant to consider not just the abstract,
but the full docunment when the opposition or at the

| at est when the appeal was | odged. The Appellant's
course of action is thus not fully in line with the
princi pl es enunci ated above and the Board consi ders
that a nore diligent approach of the Appellant would
have resulted in an earlier filing of Dlla and D11,
thus avoiding the risk that this evidence m ght not be
taken into consideration due to late filing. However,

t he Board cannot regard the Respondent's unspecified
reference to the Appellant's letter of 9 June 1995 as
evi dence that the Appellant was in fact aware of the
full disclosure of Dlla at an earlier stage and that

t he di scl osure has been withheld e.g. for tacti cal

pur poses, so that in that respect an abuse of procedure
cannot be acknow edged in this case. Therefore, the new
evi dence D11 has to be consi dered.
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The Board has duly examined the late filed docunent D11
and has found it to be sufficiently relevant to be
admtted to the proceedings.

This citation discloses the gradual ("allmihlich" in
the German transl ation) addition of propylene oxide to
al kali cellul ose, which disclosure was confirned by the
Respondent. This characteristic, which, in view of the
argunent s brought forward during the opposition and
appeal proceedings, is an essential feature of the
process as defined in Claim1, is not disclosed by any
of D2 or D6, which makes D11 nore rel evant than these
citations. Moreover, the opposite assertions nade by
the parties regarding the conversion rate of the
etherifying agents as well as the question of the

i nfluence of the tenperature on that efficiency, which
hitherto has not been considered by the parties and
which, in the Board's view, would appear crucial for a
fair conparison of that feature, require an exam nation
of the opposition on an entirely new basis. For this
reason, the Board conmes to the conclusion that D11
cannot be disregarded (T 156/84, Q) EPO 1988, 372) and
that the opposition should be exam ned on that new

basi s.

Accordingly, the Board deens it appropriate in the
present circunstances to make use of the power
conferred upon it in Article 111(1) EPCto remt the
case to the Opposition Division for further
prosecution. As far as possible the matter should be
dealt with in good time in order not to delay the
procedure any further.
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Order

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance for further
prosecution on the basis of clains 1 to 10 and the
description, both as submtted on 18 July 1995.

The Regi strar: The Chai r man:

E. Gorgmaier C. Gérardin
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