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Headnote:

. If a newground for allow ng the appeal based upon the
facts set out in the file record is raised by an Appellant for
the first time as a new argunent during oral proceedings at
whi ch the Respondent is voluntarily absent, it would be
contrary to Article 113(1) EPC and contrary to the principles
under | yi ng decision G 0004/92 (QJ EPO 1994, 149) to decide to
all ow the appeal on the basis of this new ground w thout first
gi ving the Respondent an opportunity to comment thereon.

1. Any procedural request nmade by a party to first instance
proceedi ngs before the EPOis not effective or applicable

wi t hi n subsequent appeal proceedings (follow ng decision

T 0034/90, QJ EPO 1992, 454).

1. In a Notice of Appeal, the statenent pursuant to

Rul e 64(b) EPC of the "extent to which anmendnent or
cancel l ation of the decision is requested" defines the |egal
framewor k of the appeal proceedings (follow ng Decision

G 9/92, QJ EPO 1994, 875).

V. In adm ssi bl e opposition appeal proceedings, in the
absence of a "request"” or reply froma Respondent indicating
that the decision of the Qpposition D vision should not be
anended or cancelled, a Board of Appeal nust still exam ne and
deci de whet her the appeal is allowable, in accordance with
Articles 110 and 111 EPC.
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Summary of Facts and Submissions

Eur opean patent No. 0 133 344 relating to a systemfor
di spl ayi ng al phanuneri c nmessages was opposed on the
grounds that the subject-matter of the patent did not

i nvol ve any inventive step as required by

Article 100(a) EPC and that the clainmed invention was
not so clearly and conpletely disclosed that it could
be carried out by a person skilled in the art

(Article 100(b) EPC). The foll ow ng evidence was cited
in support of the Opponent's subm ssion that the
subject-matter of the patent |acked an inventive step

Dl= US-A-3 976 995
D2= DE-A-2 432 457.

Follow ng the filing of the Notice of Opposition, the
Proprietor's representative stated that he was
instructed to file no observations in reply, other than
to state that the Proprietor relied upon the file
record of the application during proceedi ngs before the
Exam ning Division, for patentability of the invention.

The Opposition Division rejected the opposition.

. The only i ndependent claimof the patent as granted
form ng the basis of the decision of the Opposition
Di vi sion, has the follow ng wording:

"“An al phanuneric visual display systemincluding a
unitary visual display device (10) having a limted
nunber of character stations at each of which anyone of
a multiple of characters nmay be displayed by the
application thereto of a set of binary coded signals;

2184.D Y A
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menory neans (12) for storing a plurality of conplete
message units, each of said nmessage units including a
plurality of characters not greater in nunber than the
nunber of character stations of said display device and
havi ng binary coded signals representative of each
character to be displayed at each of the nunber of
character station |ocations stored at correspondi ng
character locations in said nenory neans, characterised
in that said display systemis capable of displaying a
preprogramred nessage nmade up of a nunber of conplete
nmessage units in a sequence, said conpl ete nessage
units formng a plurality of conplete nessages and at

| east one of which conplete nessages is nade up of a
nunber of said conplete nmessage units in sequence; and
sequenci ng nmeans (20) is provided for causing each of
said conpl ete nessage units of a conplete nessage to be
di spl ayed by said visual device in a tine-spaced
relationship; and first signal neans (62) is provided
for indicating the first conplete nessage unit in a
sequence of conplete nessage units in a conplete
nmessage, each of said conplete nessage units havi ng one
predeterm ned character location in said nenory for
storing a first binary coded signal representative of
said first signal nmeans; and first sensing neans (48)
is provided for sensing said first signal neans; and
means (50) is provided which is responsive to the
sensing of said first signal neans for activating said
sequenci ng neans."

According to the decision, docunent D1 concerns a
precessi ng di splay pager where a recirculating shift
register is used as a nenory, so that there is no
correspondence between display character |ocation and
menory character |ocation. Furthernore, according to
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t he decision, the system of docunent D2 can not be
technically conmbined with that of D1, and therefore the
skilled person would not be led to nodify the teaching
of docunment D1 so as to arrive at the subject-matter of
the patent. Moreover, the Opposition Division held that
t he European patent disclosed the invention in a manner
sufficiently clear and conplete for it to be carried
out by a person skilled in the art.

L1, The Opponent | odged an appeal against the above
decision and requested in the Notice of Appeal that the
patent be revoked. The Statenment of G ounds of appea
contended that the clained subject-matter did not
involve an inventive step with regard to the docunents
cited during the proceedi ngs before the Opposition
Division and the follow ng additional docunent:

D3= DE-A-3 031 527

Furthernore, it was contended that the patent did not
di scl ose the invention in a manner sufficiently clear
and conplete for it to be carried out by a person
skilled in the art.

| V. The Proprietor did not file any observations in
response to the Notice of Appeal or Statenent of
G ounds of Appeal.

In reply to the summons to oral proceedings, the
representative of the Proprietor stated that the
Proprietor would not be represented at the oral
proceedi ngs, and requested that copies of the m nutes
of the oral proceedings and of the decision of the
Board of Appeal be sent to himin due course.

2184.D Y A
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Oral proceedi ngs took place on 1 June 1995 in the
absence of the Proprietor.

At the beginning of the oral proceedings, the Opponent
drew attention to the fact that at no tinme during the
appeal proceedings had the Proprietor filed any
request; in particular no request for maintenance of

t he patent had been filed, and no observations in reply
to the grounds of appeal had been filed either.

The Opponent submtted that the filing of such a
request by the Proprietor in the appeal proceedi ngs was
an essential procedural requirenment, and relied in
particul ar upon Rule 66(2)(e) EPC. In the absence of
such a request, the Qpponent submtted that the appeal
shoul d be all owed and the patent revoked, and that an
apportionment of costs should be ordered. Alternatively
he requested that a question on this point should be
referred to the Enlarged Board of Appeal.

After deliberation on this point, the decision was
announced that the Opponent's request for revocation on
t he above ground was rejected. The Opponent was
therefore asked to present his case concerning all eged
l ack of inventive step.

The Opponent went on to present essentially the
foll owi ng argunments in support of his request that the
claimed subject-matter |acked an inventive step

Al t hough docunent D1 descri bes a precessing

al phanuneric display pager, it is clear that a freeze

swtch (colum 8, lines 1 to 8) is provided, by neans

of which the precessing can be stopped and the nessage
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of the display can be read, whereafter the precession
can start again such that a new part of the nessage is
entered on the display. Docunent D1 thus discloses that
whol e message units can be read into the display.
Therefore, there is no real functional difference
between a "sequential™ or "scrolling" display according
to the patent in suit and a "precessing” display as
known from docunent Dl. Furthernore, docunment Dl al so
shows an enbodi nent (Figure 3) where three characters
are entered in parallel into the display. Therefore, in
case a small display with three character stations is
used, document D3 discloses a display where the
characters are entered in parallel in the same way as
clainmed in the patent in suit. Mreover, both US-A-4
381 505, which is cited in the description of the
patent in suit, and docunment D2 disclose that the
characters of a display can be entered in parall el

Such an arrangenent nust therefore be seen as obvious
to the skilled person. It is comon practice in the art
to store a binary coded signal in the nenory for a
control function. Thus, for exanple, a logic "0" is
provi ded at the begi nning of each word supplied to a
series to parallel converter S/ Pl in docunent D2. Al so,
the application of a logic "0" or "1" at the inputs of
devices Gl and 4 controls the operation of the
converter (see the paragraph bridging the pages 9 and
10). For a skilled person concerned wth displaying
message units in sequence, it would be therefore

obvi ous that each nessage unit has a predeterm ned

| ocation in the nenory for storing a coded signal which
causes the nessage units to be displayed in sequence.
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At the conclusion of the oral proceedings the decision
was announced that the patent is revoked on the ground
of lack of inventive step.

Reasons for the Decision

2184.D

Procedural point: absence of a request from the
Proprietor

As stated in paragraph V above, the Qpponent submtted
at the beginning of the oral proceedings that the
failure by the Proprietor to file a formal "request™
for mai ntenance of the European patent should |ead
automatically to revocation of the patent, and that
there was in this circunstance no need to consider the
substantive grounds of opposition - in particular |ack
of inventive step.

The Opponent did not nake this submission in witing
before the oral hearing. The Proprietor was not
represented at the oral hearing and was therefore
unable to reply to this subm ssion at the oral hearing.
The subm ssion is a new | egal reason why the appeal
shoul d be al |l owed, based upon the facts as set out in
the file record, and is therefore a new "ground" wthin
t he meaning of Article 113(1) EPC, rather than nerely a
new argunment. It would be contrary to Article 113(1)
EPC, and contrary to the principles underlying opinion
G 4/92 (QJ EPO 1994, 149) if the Board was to allow the
appeal and revoke the patent on the basis of this

subm ssion, without first giving the Proprietor an
opportunity to present conmments in reply; because

al t hough t he Qpponent's subni ssion did not include new
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facts or evidence and was essentially a new argunent,
based upon the facts set out in the file, such new
argunent brought forward for the first tine at the oral
hearing in the appeal proceedings a new | egal reason
for allowing the appeal. Gving the Proprietor an
opportunity to present conmments in reply would have

i nvol ved an adj ournnment of the oral hearing and
continuation of the appeal proceedings in witing.
However, having carefully considered the Qpponent's
subm ssi ons, the Board decided that there was no need
to take such a course in order to hear subm ssions in
reply fromthe Proprietor, because the Board is
satisfied that the absence of a "request” fromthe
Proprietor, and indeed the absence of any substantive
reply to the Opponent's contentions during the appeal
proceedi ngs, does not nean that the patent has to be
revoked on procedural grounds. The reasons for this
concl usi on are set out bel ow

During the proceedi ngs before the Qpposition Division,
as indicated in paragraph | above the Proprietor stated
that he relied upon the file record during proceedi ngs
before the Exami ning Division to support the
patentability of the clainmed invention. Wthin the
proceedi ngs before the Opposition Division, such
statenent could clearly be interpreted as indicating
the Proprietor's wish that the patent should be
mai nt ai ned as granted. However, as stated in decision
T 34/90 (QJ EPO 1992, 454), "appeal proceedings are
whol | y separate and i ndependent fromfirst instance
proceedi ngs" for all procedural purposes. Thus any
procedural request made by a party to first instance
proceedi ngs before the EPO is not effective or
applicable wthin subsequent appeal proceedi ngs before
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a Board of Appeal. Any statement during first instance
proceedi ngs which may affect the procedure within the
first instance proceedings is not applicable in any
subsequent appeal proceedings, and has to be repeated
during subsequent appeal proceedings if it is to be
procedural ly effective during such appeal proceedings.

In the present case, as indicated in paragraph IV
above, the Proprietor made no statenent which could be
interpreted either explicitly or inplicitly as a
request for maintenance of the patent, and nerely
requested that he be infornmed of the final result of

t he proceedi ngs.

OQpposi tion appeal proceedings are conmenced by the
filing of a Notice of Appeal within the prescribed tinme
[imt under Article 108 EPC by a party to the
proceedi ngs before the Opposition Division who is
adversely affected by the decision of the Opposition

Di vision. According to Rule 64(b) EPC, a Notice of
Appeal shall contain inter alia "a statenent
identifying the decision which is inpugned and the
extent to which anmendnment or cancellation of the
decision is requested". Thus an Appellant nust state at
the outset of appeal proceedings the extent to which

t he decision which is the subject of the appeal is
chal l enged. This is the "request"” of the Appellant, and
it defines the legal framework of the appeal
proceedi ngs (see paragraph 7 to 12 of decision G 9/92,
Q) EPO 1994, 875; in particular, paragraph 9 states
that the subject-matter of the appeal proceedings is

al ways the appeal itself".)
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Subsequently the Appellant nust file within the
prescribed time limt "a witten statement setting out
t he grounds of appeal”™ (Article 108 EPC), that is, "the
| egal and factual reasons why the decision under appeal
shoul d be set aside and the appeal allowed"” (see e.g.
decisions T 145/88, QJ EPO 1991, 251, and T 220/83, J
EPO 1986, 249).

| f the appeal is adm ssible, the "exam nation of the
appeal " follows (Article 110 EPC). Pursuant to

Article 110(2) EPC the exam nation of the appeal "shal
be conducted in accordance with the provisions of the

| mpl ementi ng Regul ations”. Under Rule 66(1) EPC, in an
opposi ti on appeal the procedural provisions relating to
proceedi ngs before the Opposition Division are
"applicable to appeal proceedings nutatis nutandis”,

unl ess ot herw se provi ded.

I n proceedi ngs before the Opposition Divisions,
following the filing of a Notice of Opposition under
Article 99(1) EPC (which is generally equivalent to the
conbi nation of a Notice of Appeal and a Statenent of
Grounds of Appeal in appeal proceedings), and follow ng
exam nation of the Notice of Qpposition for

adm ssibility pursuant to Rule 56 EPC, under Rule 57(1)
EPC as part of the "Preparation of the exam nation of

t he opposition” the Opposition Division shall "invite"
("auffordern", "inviter") the Proprietor to file
"observations” within a fixed period. Rule 57(3) EPC
states that "The observations and any anendnents filed
by the Proprietor” shall be communicated to the other
parties. The use of the words "The observations” in
contrast to "any anendnents" appears to assune that
such observations will be filed by the Proprietor. The
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other parties may be invited to reply to the
Proprietor's observations, again within a fixed peri od.

Article 101 EPC is concerned with "Exam nation of the
opposition". Article 101(1) EPC states that "If the
opposition is adm ssible, the Opposition Division shal
exam ne whet her the grounds of opposition laid down in
Article 100 prejudice the nmaintenance of the European
patent”. During this examnation, Article 101(2) EPC
and Rul e 58 EPC envisage that the Opposition Division
may i ssue one or nore communications to the parties.
There is nothing in the relevant Articles or Rul es of
the EPC to suggest that such exam nation of the
opposition shall only take place if the Proprietor has
filed a "request™ for maintenance of the patent (either
as granted or as proposed to be amended) in reply to
the Notice of Qpposition. On the contrary, in the
Board's view the clear inplication fromthe references
to "fixed periods”" in Rule 57 EPC is that, if a
Proprietor is invited to file observations within a
fixed period and fails to do so within that period,
exam nation of the opposition in accordance with
Article 101 EPC shall conmmence upon expiry of the fixed
peri od.

Appl ying these procedural provisions nutatis nutandis
to the opposition appeal procedure, in the Board' s view
it follows that following the filing of (an adm ssible)
St atenent of G ounds of Appeal by an
Opponent / Appel | ant, the Proprietor has to be invited to
file observations in reply within a fixed period. The
practice of the Boards of Appeal is to send the

St at enent of G ounds of Appeal to the

Proprietor/ Respondent under cover of a formstating
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"Any subm ssions in answer hereupon nust be filed
within ..." a fixed period.

| f no observations are filed by the
Proprietor/Respondent within the fixed period,

exam nation of the appeal is commenced in accordance
with Article 110(1) EPC, and foll ow ng such

exam nation, "the Board of Appeal shall decide on the
appeal " in accordance with Article 111(1) EPC, first
sentence. Again there is nothing in the rel evant
provi si ons concerni ng appeal procedure whi ch suggests
t hat exam nation of an decision upon an appeal shal
only take place if the Respondent has filed a form
"request” in reply to the Statenent of G ounds of

Appeal .

On the contrary, the relevant provisions (in
particular, those of Articles 110 and 111 EPC) clearly
suggest that if the appeal is adm ssible, the Board of
Appeal shall exam ne and deci de upon the allowability
of the appeal (that is, whether the decision of the
Qpposition Division should be anmended or cancelled in
accordance with the Qpponent/ Appellant's request in the
Notice of Appeal), whether or not the
Proprietor/Respondent has filed a request for

mai nt enance of the patent.

The Opponent/ Appellant in the present case relied in
particul ar upon Rule 66(2)(e) EPC in support of his
argunent that a formal "request™ by the
Proprietor/Respondent was a procedural necessity if he
wi shed that the patent should be maintained. This Rule
requires that the witten decision in every appeal
shall contain inter alia "a statenent of the issues to
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be decided" ("die Antrage der Beteiligten", "les
conclusions des parties”). Wile it is true that the
German and French versions of this Rule appear to
enphasi se that the "requests"” of the parties shall be
stated in the witten decision, while the English
version refers nore neutrally to the "issues to be
deci ded", nevertheless, this Rule is only concerned
with the contents of the witten decision, and is not
concerned with the procedure prior to or during the
exam nation of the appeal. Thus the existence of this
Rul e does not assist the Cpponent/Appellant in the
present case. The reference to "die Antrage"” in the
German text nust be interpreted as including "der
Antrag"” in the singular, if only one formal request,
nanmely that of the Appellant, has been filed (as in the
present case).

The Opponent relied upon the fact that the procedural
provisions of German |aw require in the circunstances
of a case such as the present that the Respondent nust
file a formal request in reply to the Appellant's
request, if he wishes to contest the appeal. However,
t he present appeal proceedi ngs are governed by the

rel evant provisions of the EPC, which are di scussed
above and which are different fromthe provisions of
the German | aw

The Opponent al so requested that a question on the
poi nt at issue should be referred to the Enl arged Board
of Appeal. However, the Board decided to reject this
request, because the proper interpretation of the

rel evant provisions of the EPC seens to lead to a clear
result as di scussed above.
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Simlarly the request by the Qpponent for an
apportionment of costs because of the failure by the
Proprietor to file a formal request during the appeal
proceedi ngs has no |l egal basis and is rejected.

I n conclusion, therefore, in the Board' s judgnent, in
t he absence of a "request" or reply froma Respondent

during opposition appeal proceedings indicating that

t he decision of the Opposition Division should not be
amended or cancelled, a Board of Appeal nust stil

exam ne and deci de whether the appeal is allowable, in
accordance with Article 110 and 111 EPC.

Inventive step

This is the main substantive ground of opposition
rai sed by the Opponent.

Docunent D1, which constitutes the closest prior art,
concerns a pager with a display 702, which has, in the
wording of Claiml of the patent in suit, a nunber of
character stations. In the enbodi nrent shown in

Figure 1, the display has 12 character stations; i.e.
12 characters can be sinultaneously displayed. The
nmessage to be displayed is stored in a recirculating
shift register (732, Figure 2) where the characters are
represented by binary coded signals (received by the
shift register in the ASC || code; see colum 3,

lines 58 to 66). The content of the nmenory is read out
serially to a ROM (742, Figure 2) which drives the

di splay. The nessage is thereby nade to travel across
t he display such that the portion of the nessage that
has al ready been vi ewed di sappears, while at the other
end of the display new portions of the nessage are
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di spl ayed (colum 3, lines 4 to 10; lines 30 to 33;
colum 4, lines 45 to 50). The pager can thus display a
message which is |longer than the nunber of character
stations on the display. Such a | onger nessage can be
regarded as made of several "conplete nessage units" as
defined in Caim1l of the patent in suit according to
whi ch a conpl ete nessage unit includes a plurality of
characters not greater in nunber than the nunber of
character stations on the display. Docunent D1 al so

di scl oses (colum 3, lines 24 to 25) that severa

conpl ete nmessages can be stored in the nenory; i.e. the
plurality of message units may together forma
plurality of conplete nessages.

Docunment D1 thus discloses, in the wording of aiml
of the patent in suit, an al phanunmeric visual display
systemincluding a unitary visual display device (702)
having a |imted nunber of character stations at each
of which anyone of a nultiple of characters may be

di spl ayed by the application thereto of a set of binary
coded signals, nenory neans (732) for storing a
plurality of conplete nessage units, each of said
message units including a plurality of characters not
greater in nunber than the nunber of character stations
of said display device and having binary coded signals
representative of each character to be displayed,
wherein said display systemis capabl e of displaying a
preprogramred nessage nmade up of a nunber of conplete
nmessage units in a sequence, said conpl ete nessage
units formng a plurality of conplete nessages and at

| east one of which conplete nessages is nade up of a
nunber of said conplete nmessage units in sequence.
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Since in the device disclosed in docunment D1 a nessage
is precessed across the display as the characters of a
nmessage unit recirculate in the shift register nmenory
(see colum 3, lines 4 to 10 and colum 1, lines 62 to
65), it follows that during the read out, the
characters of a nmessage unit do not correspond to
specific character stations on the display.

In the display systemaccording to the clai ned

i nvention, each character of a nessage unit stored in a
menory has a correspondi ng character station on the

di splay, that is, the characters of a nessage unit are
read out in parallel. Furthernore, each nmessage unit
has a predeterm ned |ocation in the menory for storing
a coded signal which indicates that nore nessage units
will follow as part of the conplete nessage and which
activates a sequencing neans for causing nessage units
to be displayed in a tinme-spaced rel ati onship

The subject-matter of Caim1 of the patent in suit is
t hus di stingui shed over the prior art disclosed in
docunent D1 in that:

(a) during the display of the nessage units,
characters stored in the nenory have correspondi ng
character stations on the display;

(b) sequencing neans is provided for causing each of
said conpl ete nessage units of a conpl ete nessage
to be displayed by said visual device in a
ti me-spaced rel ati onshi p;

(c) first signal neans is provided for indicating the
first conplete nessage unit in a sequence of
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conpl ete nmessage units in a conpl ete nessage and
each of said conplete nessage units has one
predeterm ned character |ocation in said nenory
for storing a first binary coded signa
representative of said first signal neans;

(d) first sensing neans is provided for sensing said
first signal neans, and neans is provided which is
responsive to the sensing of said first signal
means for activating said sequenci ng neans.

According to the display systemas described in the
patent in suit in colum 5, lines 39 to 49, the first
bi nary coded signal representing the first signal
nmeans, referred to in feature (c) above, may not be

di spl ayed on the display device. Having regard to this
di scl osure, the statenent in feature (c) above that the
" first signal neans is provided for indicating the
first conplete nessage unit " is to be interpreted to
mean that the first signal neans nerely provides an
indication or signal to the sensing neans so as to
activate the sequenci ng neans (see also features (b)
and (d) above).

The di stinguishing features (a) to (d) above thus
provi de a display where the nessage units are fed to
the display in parallel in the sense that each
character stored in the nmenory is fed to a particul ar
character station of the display, which nmeans that a

| onger nessage is displayed by "scrolling" the nessage
units over the display, such that the nessage units are
di spl ayed in a sequence.
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The Opponent's subm ssion that there is no clear
functional difference between a "precessing"” display as
di scl osed in docunent D1 and a "sequential"™ or a
"scrolling" display cannot be accepted by the Board
(see item VIl above), since in the precessing display
of document D1 the characters are read out serially and
precessed across the display, so that there is no one
to one correspondence between the characters of a
nessage unit and the character stations on the display.
The sequential display of the nessage units according
to the present invention, on the other hand, requires
that the characters of the nessage unit are entered
into the correspondi ng character stations on the

di splay, that is, read out in parallel, and that each
message unit contains a signal for activating a
sequenci ng neans as set out in feature 2.2 (d) above.

Neverthel ess, in the absence of any contrary contention
by the Proprietor, the Board accepts the Cpponent's
submi ssion that it is well known in the art of display
systens that characters can be entered into a display
either serially or in parallel. Mreover, docunent

US- A-4 381 505, which is acknow edged in the patent in
suit as disclosing the features of the preanble of
Claim 1, describes a display where the characters to be
di spl ayed have corresponding character stations on the
di splay so that the characters are entered into the
display in parallel (see colum 3, lines 58 to 63).

Al so docunent D2 (see in particular Figure 5 and the
correspondi ng description) shows a display where the
characters are entered in parallel. Therefore, in the
Board's view, a parallel read out of characters froma
menory into display constitutes an obvious alternative
to the serial precessing display disclosed in docunent
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D1. Furthernore, a skilled person would find that a
precessi ng di splay such as the one disclosed in
docunent D1 may be difficult to read, so that, in the
Board's view, there was a clear incentive for the
skilled person to nodify the precessing display.

For these reasons, in the Board' s opinion, it would be
obvious to nodify the display known from docunent D1
such that the characters stored in the nenory have
correspondi ng character stations on the display and
are entered into the display in parallel. Furthernore,
for displaying | onger nessages, conprising several
nmessage units, it would be evident that the display
system nust include a sequencing neans so as to

di spl ay the nessage units in a tinme-spaced

rel ationship. In the Board' s view, therefore, the
features (a) and (b) above woul d be obvious to a

skill ed person.

According to docunent D1 the begi nning of a nessage is
indicated by a pointer bit in a control register 740.
Thereafter one logic level "1" bit is entered into this
regi ster for each new character of the nessage, such
that the length of the nessage will be indicated by the
nunber of logic level 1 bits in the register (colum 5,
line 44 to colum 6, line 2). In this way these |evel
"1" bits are sensed so as to control the precession of
t he di spl ayed nessage. In the Board' s view, therefore,
the skilled person having decided to display nessage
units in sequence in the display device of docunent D1
woul d regard the use of a binary coded signal in a
nmessage unit for controlling or activating the
sequenci ng neans as an obvi ous neasure. Al so, the use
of a sensing neans to sense the binary coded signal
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woul d be a routine neasure for the skilled person.
Features (c) and (d) would therefore be obvious for the
skill ed person.

2.5 For the foregoing reasons, in the Board's judgenent,
the subject-matter of Claim1l does not fulfil the
requi rement of inventive step within the neani ng of
Article 56 EPC.

3. Since the subject-matter of the patent does not involve
an inventive step, the patent has to be revoked
pursuant to Article 102(1) EPC. It is therefore not
necessary to consider the Qpponent's subm ssion that
t he patent does not disclose the invention in a manner
sufficiently clear and conplete for it to be carried
out by a person skilled in the art.

Order

For these reasons it is decided that:

1. The Opponent's request for revocation of the patent on
the ground set out in paragraph V above, and the
associ ated requests for an apportionnent of costs and
for referral of a question to the Enlarged Board of
Appeal , are rejected.

2. The appeal is allowed, and the European patent is

revoked on the ground of |ack of inventive step.

The Regi strar: The Chai r man:

2184.D
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M Beer G D. Paterson
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