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Summary of Facts and Submissions
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The Appellant (Applicant) |odged an appeal against the
deci sion of the Exam ning Division refusing the
Eur opean patent application No. 88 110 929. 2.

In its decision, the Exam ning Division, relying on the
cited docunents

(1) EP-A-0 220 016 and
(2) EP-A-0 206 418

hel d that the application, in particular the subject-
matter of the then pending Caim1ll, did not neet the
requi renents of Articles 52 and 54 EPC having regard to
t he docunent (1).

In respect to a third party's observation pursuant to
Article 115 EPC (from Novo Nordisk A/'S), submtted in

t he course of the exam nation proceedi ngs and

mai ntaining that the term"CMC units" was uncl ear

(Art. 84 EPC), the Examning Division found that it was
not necessary to deal with this issue as the then
pending clainms did not contain this term

The Appellant filed, together with the statenment of
grounds of appeal, inter alia, tw sets of clains as
mai n and auxiliary request. After a nunber of

conmuni cations fromthe Board indicating that the
novelty of process clains could probably be

acknow edged, the Appellant eventually submtted an
amended set of clainms and an adapted description.
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L1, The Appel |l ant requested that the decision under appeal
be set aside and a patent be granted on the basis of
the foll ow ng docunents:

Clainms 1 to 10 and pages 1 to 23 of the description,
all filed with the letter of 3 January 1995 (received
on 4 January 1995) and the drawing as originally filed.

Furthernore, the appellant requested oral proceedings,
as auxiliary request.

| V. The wording of daim1l according to the single request
reads as foll ows:

"A nmethod of formng, in unsewn dyed cellulosic fabric

or a newy manufactured garnent made of dyed cellul osic

fabric a distressed appearance substantially the sane

as that produced by conventional pum ce stone

processi ng, which nethod conpri ses:

(1) <contacting the fabric or the garnent with an
aqueous conposition consisting essentially of:

(a) a major proportion of water;

(b) at least about 2,500 CMC units of a cellul ase
enzynme conposition per liter of aqueous
conposition;

(c) about O to 1000 parts of an enzyne-conpatibl e
surfactant per one mllion parts of the
aqueous conposition; and

(2) agitating the enzyne-treated fabric or garment for
atime sufficient for formng |localized areas of
variation in color density through the renoval of
dye fromthe fabric."

Dependent Clainms 2 to 10 are al so process cl ai ns.

1697.D Y A
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Reasons for the Decision

1
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The appeal is adm ssible.

Amendments

Claim1l differs, apart fromnerely editorial anmendnments
fromCaiml as originally filed by the features "... a
di stressed appearance substantially the sanme as that
produced by conventional pum ce stone processing, ..."
and "... for a tinme sufficient for ... fromthe
fabric.” The first feature is supported by the

di scl osure on page 1, lines 9 to 15, in conbination
with page 4, lines 18 to 25 of the specification as
originally filed; the second feature is supported by
page 17, lines 24 to 25 of the specification as
originally filed.

Dependent Clains 2 to 7 are the same as origi nal
Clains 2 to 7. Dependent Claim8 results fromorigina
Claim 8 by incorporation of the disclosure of page 10,
l[ines 29 to 30 of the specification as originally
filed.

Dependent Claim9 is supported by original Caim?2l1l in
conbination with page 17, lines 30 to 31 of the
original specification; dependent Claim10 is, apart
froman editorial amendment, identical wth original
Claim 26, respectively.

Thus, no objections arise against Clains 1 to 10 under
Article 123(2) EPC, nor do such objections arise



1697.D

S o4 T 0844/ 92

agai nst the anendnents of the specification as
subm tted on 4 January 1995.

Clarity

The Board is satisfied that the anmended clains are
clear (Art. 84 EPC). In particular, no objections are
to be raised against the term"CMC units” - which was
all eged to be unclear by the third party observation
(Art. 115 EPC) in the course of the exam nation
proceedi ngs. He argued there, in essence, that "CMC
units" could be defined on the base of two entirely
different anal ytical nmethods, i.e. by the assessnent
either of the viscosity reduction resulting fromor of
t he amount of reduci ng sugar obtained by the treatnent
of a CMC sanple with the cellulase. The term"CMC
units" was therefore unclear in the absence of any

cl ear indication of the actual nmethod enpl oyed.
Furthernore, it was submtted that the results of an
assay were strongly dependent on the experi nental
condi tions used, which were, again, not specified.

The Appellant submtted an affidavit of Dr Lovrien
together with the grounds of appeal in rebuttal of the
above objections. In this affidavit it was expl ai ned
that a CMC unit was defined in the literature avail able
before 1988 (the priority of the application in suit
bei ng 15 Septenber 1987) as the mcronol es of reducing
sugar obtained per mnute by reacting cellul ase enzyne
with the CMC substrate, and that the correl ation of

vi scosinmetric assay and of the reduci ng sugar assay was
known to the skilled person, who could also readily
determ ne the appropriate experinental conditions for
the assay (see in particular Nos. 10, 11, 12, and 16 of
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the affidavit). There are no reasons for the Board to
call in question these credible statements, and so the
Board concludes that the term"CMC units" is and has

al ways been clear within the neaning of Article 84 EPC

Novelty

Docunent (1) discloses the reestablishnment of the
attractive | ook of coloured, cellul ose based fabrics
whi ch have devel oped a greyi sh appearance by treatnent
wi th an aqueous, cellul ase containing nedium (page 2,
lines 7 to 25). Neither this citation nor docunent (2),
which relates to an inproved dry bl each and stable
granul ar conposition conprising a honbgeneous m xture
of a proteolytic or anylolytic enzynme and an

al kaline buffer salt to be used together with a

per oxyaci d bl each granulate in a detergent or |aundry
addi tive product for conbined bl eaching and stain
renoval performance (see page 2, lines 22 to 26 and
page 14, lines 16 to 20 of the description), discloses
a method of formng, in unsewn dyed cellulosic fabric
or a newy manufactured garnent, a "distressed"
appearance with all the features of Claim1l of the
application in suit, which claimis therefore novel.

Al ready the Exami ning Division conceded novelty for the
subj ect-matter of process clains which, in essence,
were the sane as present Clains 1 to 10 (see No. 2.3 of
t he deci sion under appeal). Therefore, no further
argunents are required in relation to this issue.

Inventive Step

As set out in detail in the introductory section of the
application in suit, the "stone-washed" appearance is
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traditionally produced in fabric or clothing by an
abrasive process by tunbling the fabric or clothing
with pumice while wet for a sufficient period of tine
such that the variations in |ocal colour density are
produced in the fabric panels and in the seans of

cl othing made from dyed cellulosic fabric. This process
suffers fromseveral drawbacks caused by the pum ce
stones and particul ate pum ce abrasi on by-products,
such as cl oggi ng of drains and sewer |ines, mechanical
damage of transport mechani sms and washi ng druns, and

t he necessity of manually "de-rocking" of processed
clothing itens. Although the replacenent of pumce
stones by synthetic abrasives partly reduces the
unwant ed processi ng and equi pnent problens, it does not
significantly reduce machi ne damage. Thus, the need had
arisen to find a stone-free process which nevert hel ess
produced a true "stone-washed" |ook in a fabric or
clothing (see page 2, lines 5 to page 3, line 15 of the
application as originally filed.

Since the Board has no reason to assume that there
exists a state of the art being nore relevant to the
claimed nethod than the traditional (mechanical) stone
washi ng process described in the introductory part of
the application in suit, the Board accepts the latter
as the appropriate starting point for evaluating

i nventive step.

In view of the above, the technical problem underlying
the clained invention was to provide a stone-free
process that produced a "stone-washed" | ook as set out

in the application in suit (page 4, lines 14 to 16 and
page 5, lines 23 to 27 of the original specification).
.
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5.4 Having regard to the exanples which appear in the
application in suit, the Board is satisfied that the
stated technical problem has been credi bly sol ved by
t he met hod clained at present. As already indicated,
none of the citations on file is concerned with "stone-
washi ng". Therefore, when trying to solve the existing
techni cal problem the skilled person could have found
no pointer either in docunent (1) or in docunent (2)
(see above No. 4) to the nethod of present Caiml.

5.5 For these reasons, the nethod of Claiml is held by the
Board non-obvious in the sense of Article 56 EPC.
Dependent Clains 2 to 10, relating to particul ar
enbodi ments of Clains 1, derive their patentability
fromthat of Caiml.

6. In these circunstances and in the [ight of the above

finding, it was not necessary to summon the Appell ant
to oral proceedings according to his auxiliary request.

Order

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to grant a patent with the follow ng docunents:
Clainms 1 to 10 and description pages 2 to 23, all as
submtted on 4 January 1995;
the drawing as originally filed.

1697.D
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The Regi strar: The Chai r man:

E. Gorgmai er A. Nuss
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