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Summary of Facts and Submissions

1801.D

The appeal contests the Exami ning D vision s decision
to refuse the European patent application

No. 86 100 112.1 filed, claimng a priority of

19 February 1985, on 7 January 1986 (publication

No. 0 192 022).

The reason given for the refusal was that the subject-
matter of Claiml filed on 25 Cctober 1991 and of
alternative Claiml filed on 29 Cctober 1991 fel

wi thin the exclusions frompatentability defined by
Article 52(2) EPC. More particularly, in the Exam ning
Division's view, the steps of the clainmed nethod
carried out by an operator would involve only nental
acts excluded frompatentability by Article 52(2)(c)
EPC. The characterising steps woul d rather be user
instructions than technical functions of an apparatus.

The decision was issued on 5 May 1992.

The appeal was | odged on 9 June 1992 with a request
t hat the decision be reversed.

The prescribed fee was paid on the sane day.

On 9 Septenber 1992, the Appellant filed a Statenent of
G ounds.

In the Statement of G ounds, the Appellant requested,
by inplication, that a patent be granted on the basis
of Clainms 1 to 7 filed on 9 Septenber 1992.
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I n response to a communi cation pursuant to

Article 11(2) Rules of Procedure of the Boards of
Appeal expressing doubts about the adm ssibility under
Article 123(2) EPC and (if the adm ssibility problem
were resol ved) about the allowability under

Article 52(2)(c)/(d) and (3) EPC of Cdaim1l, the
Appellant filed an "Alternative" Caiml.

In oral proceedings, held on 20 April 1994, the
Appel I ant replaced the clainms of his main request and
filed a new description.

He requested that the grant of a patent be based on
Claims 1 to 7 filed on 20 April 1994 (main request) or
on "Alternative" Caiml filed on 25 March 1994 and
Clains 2 to 7 filed on 9 Septenber 1992 (auxiliary
request).

Claim 1l of the main request reads as foll ows:

"Method for entering a rotation angle value into an
interactive draw graphic system having an operator

posi tionabl e cursor to rotate froma first position to
a second position a graphic object that includes a
center point and that is defined by a plurality of
line segnents, said nmethod conprising the steps of:

(a) displaying said object fromsaid first position to
sai d operator

(b) nonitoring the position of said cursor on said
di splay in response to an operator request for a
rotate action on one object,
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(c) determning if the current cursor position is
cl ose enough to a graphic object in response to an
operator request for a selection of an object, and

(d) if the cursor is close to one object, highlighting
said object to set it apart fromthe other objects
and to let the operator see which object has been
sel ected, said object remaining selected until the
conpl etion of the rotation,

(e) calculating the coordinates of said center point
of the selected object and the | ocation of the
cursor at which the operator selected the object
in order to determ ne the equation of the
basel i ne between the center of the object and the
poi nt of selection of the object,

(f) ‘initializing a counting process (RUNNI NG COUNT)
for storing the running count of the total nunber
of degrees that the object will be rotated,

(g) nonitoring the position of said cursor in order to
determ ne the equation of the current
line (NEW.LINE) between the current position of
said cursor and the center of said selected
obj ect,

(h) conparing the equation of the current line with
respect to the equation of the baseline for
determ ning the value of the angle between both
l'ines,

(i) updating said counting process with said
det erm ned val ue of the angle, and

1801.D Y A
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(j) displaying the selected object with the val ue of
the rotation stored by said counting process.”

Clains 2 to 7 refer, either directly or indirectly,
back to O aim 1.

I n support of his main request, the Appellant argued
essentially as foll ows:

The Exam ning Division's objections (cf. point 1) have
effectively been nmet by the anmendnents made to Cl aim 1.

The prior art comng nearest to the clainmed invention
i s the undocunment ed net hod acknow edged in the
description in colum 2, lines 9 to 35 and in which the
probl enms indicated in lines 36 to 47 are encount er ed.

I n essence, that nethod requires, after the selection
of a graphic object at a point of its circunference,

t he nouse to be noved perpendicularly to the direction
fromthat point to the centre of the object for
rotating it. Qher novenents are not allowed or, at
least, it is not disclosed how the system woul d react
to novenents in other directions.

The clainmed nmethod differs fromthis prior art
particularly by the features that deselection is
prevented as long as required (cf. feature (d)) and the
radial |ine connecting the cursor with the object
centre is continuously calculated for determ ning
directly the angle against its position at the

sel ection of the object (cf. features (e) to (i)).

In contrast to the prior art, this nethod enables the
user to nove the cursor, by noving the nouse (or an
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equi val ent nmeans) on any curve whatsoever, to a
position nmuch nore distant fromthe centre of the
object, without "losing" the latter.

The effects of this nethod are of a technical nature in
t hat

- t he accuracy of rotation of the object does not
depend upon the size of the object but only on the
| ength of the "newine" fromthe object centre to
t he cursor,

- the systemcorrectly responds to any novenent, on
what ever curve, of the cursor to its new position
on the "newine", the user being allowed to choose
the area, e.g. a blank area, where to nove the
cursor (and possibly, according to Caim2, where
to display the total running count representing
the value of the rotation angle).

The objective problem solved by the clainmed nmethod is,
thus, also of a technical nature, nanmely, how to effect
adaptabl e control of the accuracy of a rotation val ue
to be entered into the systemby way of a cursor neans
used for selecting the object to be rotated, regardl ess
of its size. By the user being allowed to nove the
nouse away fromthe point of selection of the object,
he is thus enabled to inprove the accuracy of the
rotation process.

Reasons for the Decision

1. The appeal (cf. paragraph I1) is adm ssible.

1801.D Y A
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Amendments - main request

Claim1l is based on the flow chart as described in
colum 5 and illustrated in Figure 7.

Clains 2 to 7 are based on the original dependent
Clains 2 (or 6), 3, 4, 6, 7 and 8, respectively.

The anmendnments nmade to columm 2 and the del etion of
colum 8 are intended to, and do, conply with the
requi renents of the Convention (Rule 27; Article 84,
Rul e 34(1)(c) EPC).

Non-exclusion from patentability - main request Claim 1

Method Caim1 (cf. point V) is to be understood as
defining, by the steps it conprises, the functional
features, in operation, of an interactive draw graphic
system normally inplenmented by a programcontrolled
conputer, its operator being the user.

It goes without saying that these features, or steps
(a) through (j), can no | onger be regarded as a nethod
for performng, or involving (as user instructions),
ment al acts.

Therefore, it needs only to be consi dered whet her
Claim1 would be excluded frompatentability by other
provi sions of Article 52(2) EPC

In steps (e), (g) and (h), mathematical nethods are
inplied for calculating coordinates, |ines and an
angl e.
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Mat hemati cal met hods as such woul d be excl uded from
patentability by Article 52(2)(a) in conjunction with
(3) EPC. However, clearly, the claimdoes not relate to
a mat hematical nethod as such; it does not define any
formula according to which the cal cul ati ons shoul d be
performed. Rather, the calculating steps nentioned are
only nmeans, or tools, used within the overall nethod
clained, for entering a rotation angle value into a
draw graphic system

The graphic objects to be rotated are not restricted,
by their neaning or information content, to business
graphi cs such as pie charts, bar graphs, etc.
(mentioned in colum 1, lines 53 to 55).

No objection, therefore, could be raised under
Article 52(2)(c) in conjunction with (3) EPC that the
cl ai mred nmet hod woul d be doi ng busi ness as such

As al ready indicated above (point 3.1), the functions
defined by steps (a) through (j) will normally be

i npl enent ed by conputer prograns. Prograns for
conputers are al so, as such, excluded from
patentability by Article 52(2)(c) in conjunction with
(3) EPC.

However, the operation of the system in its use under
control of such progranms brings about a nunber of
effects which are to be regarded as technical and,

t hereby, solve a problemwhich is to be regarded as

i nvol ving technical considerations. Reference is nade,
in this respect, to the Appellant's subm ssions

nmenti oned above (point VI, |ast but one and | ast

par agr aphs) which the Board fully agrees with. Enabling
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the user, by said effects, to performa finer control
of the rotate action fulfils, in the Board's view, the
requi renment of the invention being of a technical

nat ure.

In accordance with the Board's case |aw, such nethods
conprising excluded features but neverthel ess solving a
techni cal problem and bringi ng about technical effects
are to be considered as nmaking a technical contribution
to the art. They are not, consequently, excluded from
patentability.

In features (a) and (j), presentations of information
are inplied. Information presentation as such is
excluded frompatentability by Article 52(2)(d) in
conjunction wth (3) EPC

However, clearly, as in the case of features (e), (0Q)
and (h) (cf. point 3.2), the excluded subject-matter is
not clainmed as such, but only to be seen as a neans, or
tool, for inplenenting one or two steps of the nethod
claimed as a whol e.

In particular for the reason nentioned before (cf.
point 3.4), the fact that excluded matters are

i nvol ved, or inplied, does not render the entirety of
the clained nethod an activity or subject-matter
excluded from patentability under Article 52(2) and (3)
EPC.

On the contrary, that method is, for these reasons, to
be regarded as an invention within the neani ng of
Article 52(1) EPC
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Novelty and inventive step - main request

Novel ty of the subject-matter clainmed was never in

di spute, and the Exam ning Division did not raise a

| ack of inventive step objection either, although it
identified, in paragraph 2 of the reasons for the
deci si on under appeal, prior art comng near to the

i nvention as disclosed and being therefore suitable for
serving as a starting point.

Whet her or not this neans that the first instance
departnment considered the subject-matter clained, given
that it is an invention within the nmeaning of

Article 52(1) EPC, to involve an inventive step, the
Board finds it appropriate, once the nearest prior art
and the differences of the clainmed subject-matter

t herefrom have been identified, to consider also the
question of inventive step.

Fromthe statenents in the description (colum 2)
expl ai ni ng the acknow edged prior art com ng nearest to
t he cl ai ned net hod, nothing can be derived which could
be regarded as pointing to any other possible nethod,

or partial nethod, than the one directly described in
that very prior art.

The specific differences of the invention as clained
with regard to the said prior art, as explained by the
Appel l ant (point VI, third and fourth paragraphs) could
not, therefore, be regarded as rendered obvious by that
assuned prior art, even if the latter had been
docunent ed.
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The statenments in the description (colum 1) referring
to other prior art are also not of such a kind that it

coul d be assuned that such other prior art would render
t he cl ai med nmet hod obvi ous.

The only docunent cited in the Search Report, which had
been published before the priority date of the present
application, was neither cited by the Exam ning

Di vision nor considered by the Board to be rel evant
enough to give rise to an obvi ousness objecti on.

Ceneral considerations based on common know edge of the
person skilled in the art of conputer graphics have

al so not been found to be sufficient for concluding
that it would be obvious to replace the nethod assuned
to be known (colum 2 of the description), or part of
it, by the particular nmethod, or nethod steps,
respectively, defined in Caiml.

It is therefore concluded that the clai ned met hod
i nvol ves an inventive step.

Main request - other documents

Clains 2 to 7 are dependent clains apparently
concerning particular enbodi ments of the nethod of the
i ndependent Claim1.

Their allowability derives fromthat of Caim1.

No objection arises in respect of the amended
descri ption.
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Even though it contains an illustration (colum 5,
line 64 to colum 6, line 57) of, and a pseudo code
(colum 6, line 59 to colum 7, line 66) for a conputer

program under the circunstances of the present case
this cannot be regarded as a "statenent or other matter
(whi ch woul d be) obviously irrelevant or unnecessary"
and thus prohibited (Rule 34(1)(c) EPC).

Conclusions
The Appellant's main request is to be all owed.
It is not, therefore, necessary to consider whether the

auxiliary request, in particular the alternative
Caim1l1, which is apparently based on the afore-

mentioned illustration of a program (cf. point 5.2)
usabl e for inplenenting the object rotation (cf.
colum 5, lines 64 to 67), would be adm ssible and
al | owabl e.
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it 1s decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to grant a patent on the basis of the follow ng
appl i cation docunents:

Descri pti on:

d ai ns:

Dr awi ngs:

The Registrar:

M Kieh

1801.D

three pages (colums 1 to 7) filed on
20 April 1994;

1to 7 filed on 20 April 1994;

five sheets (Figures 1 to 7) as
publ i shed.

The Chai r nan

P. K. J. van den Berg



