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Case Number: T 0153/95 - 3.2.2

DECI SI ON
of the Technical Board of Appeal 3.2.2
of 21 April 1997

Appel | ant: Crozafon Philippe Dr.
( Opponent) 55 Pronmenade des Angl ais
FR- 06000 Nice (FR)

Respondent : PHARMACI A AB (reg. nunber 556131-9608)
(Proprietor of the patent) SW171 97 Stockholm (SW

Deci si on under appeal : Deci sion of the Opposition Division of the
Eur opean Patent O fice posted - rejecting the
opposition filed agai nst European patent
No. O 404 929 pursuant to Rule 56(1) EPC.

Conposition of the Board:

Chai r man: H J. Seidenschwarz
Menbers: J. C M De Preter
D. Vvalle
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Summary of Facts and Subm ssi ons

1069. D

The appel | ant (opponent) | odged an appeal, received on
10 February 1995 agai nst the decision of the Opposition
Di vision of 15 Decenber 1994 on the rejection of the
opposi tion agai nst the patent No. 0 404 929. The
statenment setting out the grounds of appeal was
received on 12 April 1995. The fee for appeal was paid
on 10 February 1995.

The opposition was rejected as inadm ssible because it
did not conply with the provisions of Rule 55(c) EPC

The appel |l ant conpl ained in the statenment of grounds
anong ot her things that the opposition division did not
consider its request for oral proceedings according to
Article 116 EPC. The respondent (proprietor) requested
that - in the case the Board did not intend to reject

t he appeal - oral proceedi ngs be held.

The Board issued a comuni cation on 11 Decenber 1995
stating that the Opposition division inits witten
deci sion overl ooked the fact that it was precluded from
doing so in the face of an existing request by the
appel l ant for oral proceedings. Thus the decision was
vitiated by a substantial procedural violation,
resulting in the matter having to be referred back to
the opposition division with the repaynent of the
appeal fee. Under those circunstances, any oral
proceedi ngs before the Board woul d have been pointl ess.
I nsofar as oral proceedings before the Board had been

requested by the respondent, this would have seened
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only to have been intended to safeguard its position in
t he event of the Board contenplating issuing a decision

whi ch was adverse fromits point of view

The respondent did not answer to the conmunication of
the Board nor did it contest the Board's interpretation

of its request for oral proceedings.

Reasons for the Decision

1

1069. D

The appeal is adm ssible.

Al t hough the appellant had filed a request for oral
proceedi ngs (see letter of 23 August 1994, page 4,
line 5 fromthe bottom the Opposition Division issued
t he deci si on under appeal w thout conplying with that
request and thus violated Article 116(1) EPC
Furthernore the decision was based on grounds on which
t he appel l ant had not had the opportunity to present
its cooments, so that it is vitiated by two substanti al
procedural violations, justifying the referral of the
case back to the Opposition Division (Article 10 Rules
of Procedure of the Boards of Appeal) and the

rei mbursenent of the appeal fee (Rule 67 EPC).
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the Opposition Division with
the order to hold oral proceedings before issuing a

final decision

3. The appeal fee shall be reinbursed.

The Regi strar: The Chair man:

S. Fabi ani H. Sei denschwar z
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