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Summary of Facts and Subm ssi ons
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The mention of the grant of European patent

No. O 443 644 in respect of European patent application
No. 91 200 147.6, filed on 25 January 1991, and
claimng priority fromUS application No. 481261, filed
on 20 February 1990 in the United States of Anerica,
was published on 3 Novenber 1993.

Notice of opposition was filed on 28 July 1994 on the
grounds of Article 100(a) EPC. In respect of an all eged
| ack of inventive step the opposition was supported by
t he docunents

D1: US-A-4 706 195
D2: DE-C-3 304 620 and
D3: DE-C-2 846 873

By a decision which was given at the end of oral
proceedi ngs held on 16 May 1995 and issued in witing
on 2 June 1995 the Opposition Division rejected the

opposi tion.

The Qpposition Division was of the opinion that,
starting fromthe closest prior art as represented

by D2, neither D1 nor D3 could give the skilled person
a lead to a speed control system having the possibility
to adapt the alert distance by the driver to his
personal driving habits and that for this reason any
conbi nation of the features disclosed in the prior art
docunents D1 to D3 would not result in the adaptive

crui se control system according to the i ndependent
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claim1 or in the nmethod of controlling the distance to
an obstructing vehicle according to the i ndependent

claim?7.

On 12 July 1995 a notice of appeal was | odged agai nst
t hat decision together with filing of the statenent of
grounds of appeal and paynent of the appeal fee. Wth
the statenent of grounds the appellant cited the
further prior art docunent

D4: US-A-4 075 892

In a communi cation issued in preparation of oral
proceedi ngs, auxiliarily requested by both parties, the
Board expressed the provisional opinion that

docunent D4 did not appear to be nore relevant than the
docunents already on file and that therefore in
accordance wth the case | aw of the Boards of appeal
and the provisions of Article 114(2) EPC it was

envi saged to disregard this docunent.

It was further observed that a manual setting of the
driver reaction tinme appeared to be neither disclosed
nor hinted at in the available prior art and that
therefore the main issue to be discussed at the oral
proceedi ngs was the question by what other
considerations the skilled person mght be led in an
obvi ous manner to the subject-matter of the patent in

suit.

In a letter dated 5 Novenber 1996 the appellant cited

D5: DE-C-3 438 632
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as further support for its argunment for |ack of
inventive step of the subject-matter of the patent in

suit.

Oral proceedings were held on 10 Decenber 1996.

During the oral proceedings the respondent filed
anmended clainms 1 to 12 of which the independent
claims 1 and 7 read as foll ows:

"1l. An adaptive cruise control systemfor controlling
t he di stance of a source vehicle (10) to an obstructing
vehicle (12) conprising a velocity sensor (20) for
sensing the velocity (V) of the source vehicle; a

di stance sensor (22, 24) for sensing the distance (D)
fromthe source vehicle to the obstructing vehicle; and
control neans (14) for adjusting the velocity of the
source vehicle to the source vehicle command velocity
(V); characterised by conprising neans (25) adjustable
by a driver of the source vehicle independent of
vehi cl e operating conditions for providing a signal
representative of a driver reaction tine (T,);
processi ng neans (18) for determining an alert distance
(D,
vehicle and the driver reaction time (T), for

;) as a function of the velocity (V) of the source
determ ning a desired distance (D) of the source
vehicle to the obstructing vehicle as a function of the

alert distance (D,,,) and a preset distance (X), and for

lert

determ ning a source vehicle command velocity (V)
suitable for establishing the desired distance (D)".

"7. A method of controlling the distance of a source
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vehicle (10) to an obstructing vehicle (12) conprising
the steps of sensing the velocity (V) of the source
vehi cl e; sensing the distance (D) fromthe source
vehicle to the obstructing vehicle; and adjusting the
velocity of the source vehicle to the source vehicle
command velocity (V); characterised by the driver
providing a signal which is adjustable and
representative of a driver reaction tine (T)

i ndependent of vehicle operating conditions;

determ ning an alert distance (D,,,) as a function of

lert
the velocity (V) of the source vehicle and the driver
reaction tine (T); determ ning a desired distance (D)
of the source vehicle to the obstructing vehicle, as a

function of the alert distance (D,,,) and a preset

lert
di stance (X); determ ning a source vehicle command
velocity (V) suitable for establishing the desired

di stance (D)".

The appellant filed during the oral proceedings
docunent DE-A-3 438 632 (D6) which was the published
application docunent of D5, a patent which has been
publ i shed after the priority date of the patent in
suit. The appellant declared that D4 should not be
further considered.

The appel | ant requested that the decision under appeal
be set aside and that the patent be revoked, taken into
account the prior art disclosed in D2 and D3.

Auxiliarily the appellant requested that DE-A-3 438 632
(D6) be allowed into the proceedings and that the
patent be revoked taking into account D6 and the
further prior art.
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The respondent (patentee) requested that the appeal be
di sm ssed and the patent be maintained with the anmended
clainms as submtted during the oral proceedings. The
respondent further requested that D6 should not be
admtted into the proceedings and if it were, the case
should be remtted to the first instance for further

prosecuti on.

In support of its requests the appellant essentially
relied upon the foll owi ng subm ssi ons:

| f, conpared to the granted clains, the subject-matter
of the anended clains was restricted by features not
contained in any of the granted clains, then, as a
matter of fairness, the appellant should be given the
possibility to cite further material against the new
subject-matter of the clains. Having regard to these
circunstances, D5 and D6, docunents discl osing a nanual
setting of the driver's reaction tinme, were not |ate-
filed in the neaning of Article 114(2) EPC and anyhow
shoul d be allowed into the proceedi ngs because of their

rel evance.

D5 was found by chance when dealing with another file
wth simlar subject-matter and was sent to the EPO
w t hout any delay. The late citing of this docunent did

therefore not anpbunt to an abuse of procedure.

Even when having regard only to D2 and D3 the
subject-matter of the present independent clains 1

and 7 was not based on an inventive activity.
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When conpared to the closest prior art disclosed in D2
the subject-matter of the present independent clains
differed essentially in that in the calculation of the
desired di stance account was taken of a driver reaction
time and that the driver reaction time could be

adj usted by the driver.

D2 already disclosed that the desired safety distance
was based on the sum of a preset distance and a

di stance dependi ng on road circunstance variables. An
alarmwas given in case the desired distance becanme too
short.

The skilled person | ooking for an inprovenent of the
known solution with a view to avoiding too many al arm
situations would certainly consider D3 because this
docunent related to a safety di stance surveill ance
system for vehicles wwth a view to avoi ding al arm
situations (colum 1, lines 32 to 36). In this system
the desired safety distance was cal cul ated taking into
account the driver reaction tinme which was influenced
by the vehicle light swtch so as to have a greater
val ue at night than during daytinme. Mreover, it was
shown in Figure 4 of D3 that the reaction tine could
al so be adjusted by a potentionmeter VR which, taking
al so into account the teachings of claim15 of D3,
woul d i medi ately | ead the skilled person to the
concept of an adjustable reaction tinme setting.
Therefore, the skilled person would find all the
necessary details in D3 to arrive in an obvi ous manner
at the subject-matter of clainms 1 and 7, which

subject-matter thus | acked an inventive activity.
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I f the Board could not accept the appellant's
interpretation of D3, at |east D6 undisputedly

di scl osed a manual setting of the driver reaction tine
and therefore the conbination of the teachings of D2
and D6 would | ead in an obvious manner to the

subj ect-matter of the independent clains 1 and 7.

The respondent disputed the appellant's view and its

argunents may be summari sed as foll ows:

The new i ndependent clains 1 and 7 related in their
precharacterising part to the closest prior art as
represented by D2.

D3 concerned a safety control and thus related to an
entirely different technical field than D2 and the
present patent, which both related to adaptive cruise
control systens. Already for this reason the skilled
person would not be |led to conbine teachings of D2 and
D3.

But even if the skilled person did conbine the
teachings of D2 and D3 he would not arrive at the
subject-matter of clains 1 and 7 because D3 did neither
di scl ose not give a hint to an adjustnent of the driver
reaction time which was i ndependent of vehicle
operating conditions. In this respect it was apparent
to the skilled person that the potentioneter VR in D3

was for factory setting purposes only.

D5 and D6 were filed after the 9 nonth period
stipulated in Article 99 EPC and were therefore | ate-

filed and shoul d be ignored.
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| f the Board neverthel ess decided to admt D6 into the
proceedi ngs the case should be remtted to the first
instance to give the respondent the possibility of
havi ng the case considered by two instances.

Reasons for the Decision

1. The appeal is adm ssible.
2. Amendments
2.1 When conpared to the granted clains the i ndependent

claims 1 and 7 now additionally contain that the
adjustnment of the driver reaction tine is independent
of the vehicle operating conditions.

Furthernore, nethod claim7 now contains the feature
that the driver hinself provides a signal which is
adj ust abl e and representative of the driver reaction
tinme.

The dependent clains 2 to 6 and 8 to 12 remain
unchanged.

2.2 Al t hough the wordi ng "independent of vehicle operating
conditions” is not found in the application as
originally filed it is imedi ately clear that a manual
setting of the driver reaction time such as discl osed
in the present patent and its original application

docunent is independent of the vehicle operating

0097.D Y
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conditions and that such further specification is
therefore inplicit to the skilled person when taking
into account the entire content of the application as
filed.

The additional specification in nmethod claim?7
concerning the driver providing a signal which is

adj ust abl e and representative of a driver reaction tine
is effectively the same as the definition of this
feature in the originally filed apparatus claim1 and

t his anmendnent brings the clainmed invention as defined
in the two i ndependent clainms in line with each other.

It is to be noted that the appellant raised objections
as to the allowability of the anendnents, both as
regards support in the originally filed application
docunents and the | ate stage of the proceedi ngs at

whi ch the anmendnent was filed. The appel |l ant argued
that the exact wording of the anmendnents was not

di scl osed in the application docunents.

Such a restriction of anendnents is, however, not
required by Article 123(2) EPC. Furthernore, in
accordance with the case | aw of the Boards of appeal,
anendnent of clains may also be allowed at a | ate stage
of the proceedings if they deal with objections from
the Board of appeal or the opponent and are clearly

formal ly all owabl e.
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In the present case the amendnents concerned mainly the
[imtation of the clainmed subject-matter to include in
an unanbi guous manner that the driver reaction tine
itself may be directly adjusted by the vehicle
operator, which subject-matter forned the basis for the
respondent’'s argunents in support of inventive step in
both the opposition- and present appeal proceedings.

In view of the apparency of the respondent's intentions
t he appel l ant coul d thus have expected a limtation of
t he i ndependent clains in the present or simlar form
even considering that the exact wordi ng was not
explicitly derivable fromany of the granted dependent
cl ai ns.

For the above reasons the anended set of clains 1 to 12

are formally all owabl e.

THE APPELLANT' S MAI N REQUEST

0097.D

Novelty

Novelty of the subject-matter of the independent

claims 1 and 7 follows fromthe fact that none of the
avai l abl e prior art docunents discl oses an adaptive
crui se control systemor nethod in which the driver can
i nfluence the desired di stance of the source vehicle to
an obstructing vehicle by adjustnent of a driver

reaction tine.

Novelty was in fact not in dispute in the proceedi ngs.

Inventive step
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There is agreenent between the parties and the Board
that D2 represents the closest prior art.

Thi s docunent di scl oses an adaptive crui se control
systemfor and a nethod of controlling the distance of
a source vehicle to an obstructing vehicle conprising
t he conbi nation of features set out in the

precharacterising part of the systemof claiml1l and 7.

In this known system for and nethod of controlling the
trailing distance the value of the trailing distance is
cal cul ated on the basis of the vehicle speed and
experinmental ly determ ned constants which constants may
differ in accordance with the driving circunstances
such as whether the road surface is dry or wet (see
Figure 5 of D2). Moreover an alarmis given when the
actual distance between the vehicles becones shorter
than the calculated trailing distance.

In this known system and nmethod the trailing distance
is calculated in accordance wth the predeterm ned
constants and does not take into account varying
traffic conditions, other than dry or wet road
surfaces, or the personal driving habits of the vehicle

oper at or .

The present patent seeks to provide an inproved cruise
control systemin which such limtations are alleviated

(see colum 1, lines 29 to 36 of the patent in suit).

Al t hough D3 does not directly relate to a cruise

control systemor nmethod but rather to a safety control
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systemfor a vehicle, this known systemis based on
determ ning and nonitoring the distance fromthe
vehicle to an obstructing object such as a preceding
vehicle (see colum 1, lines 1 to 31), and also on the
consequences of the different road and weat her
conditions for maintaining a sufficient safety

di st ance.

Theref ore, when considering possible inprovenent of the
crui se control system and nethod disclosed in D2, in
whi ch nmonitoring a safety distance and weat her

i nfluences on the calculation of the desired safety

di stance play an inportant role, the prior art

di sclosed in D3 would certainly be taken into account
by the skilled person when trying to inprove weat her
dependent control in the cruise control known from D2.

For this reason the Board does not share the
respondent's opinion that the skilled person would not
conbi ne the teachings of D2 and DS.

D3 teaches that the safety distance (the trailing

di stance) should be cal cul ated not only in accordance
with the vehicle speed and braking conditions but al so
by taking into account the vehicle operator's reaction

time (see columm 3, lines 4 to 20).

In a preferred enbodi nent of the invention disclosed in
D3 the reaction tine factor i s made dependent on the
position of the light switch so as to increase the
reaction tinme factor (Td) at night (see colum 4,

lines 12 to 21).
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Theref ore, when applying the teachings derived from D3
to the cruise control disclosed in D2 the skilled
person might be led to take the driver reaction tine
into account for the calculation of the desired
trailing distance and m ght also increase the reaction
time constant when the vehicle light switch is

act uat ed.

However, such a system or nethod does not conply with
the system and nethod defined in the anmended clains 1
and 7 of the patent in suit mainly because the driver
reaction tinme factor is not adjustable independently of
t he vehicle operating conditions.

The appel | ant considered that the potentioneter VR7
shown in Figure 4 and claim15 of D3, in particular the
statenent in this claimthat the reaction tinme factor
was dependent upon the changes of the driver's and/or
weat her conditions, clearly suggested adjustability of
the driver reaction tinme factor by the driver.

However, considering the details of the electrical
system of D3 and having regard to the entire text of
claim 15, the Board cannot find any objective technical

support for the appellant's allegations.

In fact the electrical circuit of D3 contains a nunber
of potentioneters (VR2 - VR7) and in the absence of a
di scl osure or hint for control of any of these
potentioneters by the driver the potentioneters are
considered to be nmere trimpotentionmeters which are
preset at the factory in order to set the desired

circuit properties within the required tol erances.
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In accordance with claim 15 a conpensator provides a
signal for correction of the reaction tinme and in view
of the fact that the conpensator disclosed in D15 takes
account of vehicle operating conditions only, the
appellant's interpretation of claim15 is considered to
be based on hindsi ght rather than on objectively

verifiable facts.

In summary, the Board concl udes that the subject-matter
of the independent clains 1 and 7 cannot be derived in
an obvious manner fromthe prior art disclosed in D2
and D3.

THE APPELLANT' S AUXI LI ARY REQUEST

0097.D

Procedural considerations

Docunment D5 was cited after the 9 nonth period
stipulated in Article 99 EPC and the correspondi ng
prior art application docunent D6 was filed as | ate as
during the oral proceedings on 10 Decenber 1996.

Thus, D6 was not submtted in due tinme either and in
accordance with the case | aw of the Board' s of appeal
the circunstances of the late filing and the rel evance
of the docunent to the decision to be taken nust be
considered first before deciding whether this docunent

should be admtted into the proceedi ngs.

Because D5 is not a prior art docunent it is not

rel evant and must be di sregarded.
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The appel | ant expl ai ned during the oral proceedi ngs
that D5 was found accidentally when dealing with

anot her case and that, when citing the docunent in the
present proceedings, it was overl ooked that D5 was
publ i shed after the filing date of the present patent.

However, the published application docunent (D6) of the
granted patent (D5) relates to the sanme subject-matter
as the granted patent, and therefore the filing of D6
during the oral proceedings was nerely a correction of
the filing of the wong version of a docunent rather
than the introduction of a totally new citation, since
t he respondent could have foreseen the filing of D6
because it is imediately clear fromthe information
printed on the front page of D5 that the earlier
application docunent of D5, i.e. D6 was published

before the priority date of the present patent.

The Board sees no reason to doubt the appellant's
expl anations of the late citing of D5 and D6 and there
is also no other reason to assune an abuse of

procedure.

Havi ng exam ned D6 in accordance with Article 114(1)
EPC the Board considers it to be highly relevant for
judging the patentability of the subject-matter of the
patent, in particular since this is the only avail abl e
docunent disclosing a nmanual setting of the driver
reaction tinme independent of vehicle operating
conditions in a systemthat m ght be used to maintain a

predet erm ned safety distance.

Because of its rel evance the docunent has to be
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admtted into the proceedings (see also T 0164/ 89,
poi nt 2).

I f a docunent is cited for the first time during the
appeal proceedings and it is admtted because of its
rel evance, in accordance with the case | aw of the
Boards of appeal the case is normally to be remtted to
the departnent of first instance so as to nmake it

possi ble for the new evidence to be exam ned at two

| evel s of jurisdiction (see for exanple T 0273/ 84,

Q) 1986, 346).

Under the present circunstances the Board considers
that it should nmake use of its discretion under
Article 111(1) EPC and exercise its power to decide to
remt the case to the first instance for further
prosecuti on.

In a nunber of decisions by different Boards of appeal
it was decided that the late filing of a rel evant
docunent by one party could give rise to an
apportionment of costs (Article 104(1) EPC) in the
other party's favour for reasons of equity (see

T 0326/87, Q) 1992, 522, reasons point 2.3 and

T 0611/90, QJ 1993, 50, reasons point 5).

It is to be noted that an earlier request for
apportionnent of costs by the respondent in response to
the citing of D4 was not any | onger maintained at the

oral proceedings.

Consi dering further that the present set of clains,
filed during the oral proceedi ngs, contains anendnents

whi ch were not directly apparent fromthe granted set
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of clainms and that under such circunstances the
appel  ant nust be given a chance to consider and
respond to the anendnents nmade, the Board sees in the
present case no reasons of equity which would justify
an apportionnent of costs in the respondent's favour.

these reasons it is decided that:

The deci sion under appeal is set aside.

Docunent DE-A-3 438 632 (D6) is admitted into the

pr oceedi ngs.

The case is remtted to the Opposition Division for
further prosecution on the basis of clains 1 to 12
filed during the oral proceedings held on 10 Decenber
1996.

The Regi strar: The Chair man:

S. Fabi ani F. Prols
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