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Headnot e:

l. The requirenents in connection with the principle of good
faith to be observed by the EPO are the sanme vis-a-vis
all parties involved in proceedi ngs before the EPO be
t hey applicants, patent proprietors or opponents.

1. In case it is assuned that even an underpaynent of the
opposition fee, which is solely due to a deficiency
within the area of responsibility of the opponent
concerned, may give rise to an obligation by the EPO to
warn the opponent of the inpending | oss of rights, the
requi renents for the very existence of such an obligation
inply that (i) the formalities officer of the opposition
di vision receives a paynent sheet, indicating said
under paynment, fromthe cash and accounts depart nment
within the opposition period, that (ii) the paynent of
t he | acki ng anmount by the opponent on his own initiative
before the end of the opposition period nust objectively
be excluded, and that (iii) the opponent can still pay
the | acking anount within the opposition period.
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Summary of Facts and Subm ssi ons

1122.D

The European patent application No. 87 307 406.6 was
filed on 21 August 1987. The nention of the grant of

t he correspondi ng European patent with the publication
nunber 0 303 746 was published on 19 Novenber 1992. The
opposition period of nine nonths (Article 99(1) EPC)
expired on 19 August 1993.

Notice of opposition | (EPO Form 2300) was filed by the
appel  ant (opponent 01) on 12 August 1993; at the sane
time of the total anount of DEM 1200 of the opposition
fee only DEM 700 were paid by neans of an encl osed

cheque.

Under point Xl of the EPO Form 2300, the filing office
of the EPO indicated in witing that the sum of DEM 700
had been paid by cheque. The cheque was forwarded to
the cash and accounts departnment. On Tuesday, 17 August
1993, a formalities officer of the opposition division
despat ched EPO Form 2316 (conmunication of a notice of
opposition) together with the notice of opposition |

On Thursday, 19 August 1993, the cash and accounts
departnent issued a paynent sheet indicating that only
DEM 700 had been paid. The formalities officer received
t he paynent sheet on Monday, 23 August 1993.

By communi cation pursuant to Rule 69(1) EPC dated

16 Septenber 1993, the appellant was inforned that the
notice of opposition | was deened not to have been
filed because the opposition fee had not been paid in

full within the opposition period.
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VI,
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On 21 Septenber 1993, the appellant paid the | acking
anount of the opposition fee, i.e. DEM 500.

On 26 Novenber 1993, the appellant requested that the
opposition fee be considered to have been paid in due
time and that the notice of opposition | be deened to
have been filed validly within the opposition period.
Mor eover, he applied for a decision by the EPO under
Rul e 69(2) EPC.

By a communi cati on dated 23 Decenber 1993, anot her
formalities officer of the opposition division inforned
t he appellant that the opposition fee was deened to
have been paid in full within the prescribed time limt
and that, consequently, the notice of opposition | was
deened to have been filed. It was argued that the EPO
shoul d have drawn the appellant's attention to the fact
that the fee had not been paid in full and that,
therefore, the principle of protection of legitimte
expectations, as laid dow in decision J 13/90 (QJ EPO
1994, 456), was applicable.

By a letter dated 26 May 1994, received by the EPO on
30 May 1994, the respondent (patent proprietor)
submtted that, contrary to the indication expressed in
the communi cati on of 23 Decenber 1993 (point VI above),
the notice of opposition | should be ruled

i nadm ssi bl e. He argued that underpaynent m ght only be
overl ooked if the circunstances justified it, for
exanple if a party had relied upon inaccurate
information of the EPO However, there existed no such

ci rcunstances in the present case.
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By its decision in witing posted 19 January 1996,
whi ch has been given orally at the end of oral
proceedi ngs held on 11 Decenber 1995, the opposition
division rejected opposition | as inadm ssible. The
reasons for the decision were essentially as foll ows:

- The under paynent of nore than 40% of the fee could
not be regarded as a snmall anount which could be
overl ooked. In decision J 27/92 (QJ EPO 1995, 288)
it had been held that at the nost 20% of the fee
to be paid could be regarded as a small anount
wi thin the neaning of Article 9(1) of the Rules

relating to Fees.

- The principle of good faith or equal treatnent did
not all ow opposition | to be treated as
adm ssible. In decision J 13/90 (above) it had
been held that the principle of good faith
required the EPO to warn the applicant of any
i npending loss of rights if such warning could be
expected in all good faith. A warning could be
expected if the deficiency was readily
identifiable for the EPO and the applicant could

still correct it within the tine limt.

- If an opposition was filed one week before expiry
of the opposition period, it could not be expected
that the formalities officer of the opposition
di vision woul d be able to establish within the
remaining time up to the expiry of the opposition
period that the opposition fee paid was

insufficient. Rather, it had to be borne in m nd

1122.D Y A
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that it took sone tinme for the docunents to cone
tothe file and to arrive on the desk of the

formalities officer.

- An opponent had to be extrenely careful to check
the adm ssibility requirements when filing his
noti ce of opposition one week before expiry of the
opposition period. He took the risk that the EPO
woul d not notice rectifiable m stakes within the
few remai ni ng days because he had not given the
EPO enough tine to do this. Moreover, the
principle outlined in decision J 13/90 (above) had
been put into question by decision T 690/ 93 of
11 Cctober 1994 (not published), where it had been
stressed that there was no justification for the
i dea that the principle of good faith inposed an
obligation on a Board of Appeal to warn a party of
deficiencies which were within the area of the
party's own responsibility.

- In addition, it had to be taken into account that
applying the principle of good faith in favour of
an opponent adversely affected the patent
proprietor. In an inter partes procedure, the EPO
had to avoid any action that could undermne its
absolute inpartiality with respect to the
patentee. Thus, even if the EPO had recognised the
m stake in due tinme, it was questionabl e whet her
it could have warned the opponent w t hout
violating the principle of inpartiality and the

patent proprietor's rights.

I X. Notice of appeal and a statenment of the grounds of

1122.D Y
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appeal were filed by the appellant on 11 Decenber 1995,
and the appeal fee was paid at the sanme tine.
Furthernore, in order to conplete the statenment of the
grounds of appeal, the appellant filed additional

subm ssions on 21 May 1996.

X. The respondent filed observations on 19 June 1996.

Xl . On 30 July 1997, as an annex to the sumons to attend
oral proceedi ngs, a communi cation conveying the
provi sional opinion of the Board was sent to the
parties.

Xl On 3 Cctober 1997, the respondent filed additional
subm ssions. Wth letter received on 6 Cctober 1997,
the appellant filed a response to the respondent's
observations filed on 19 June 1996. The respondent
replied to the appellant's letter on 23 Cctober 1997.

Xil1. Oal proceedings were held before the Board on
3 Novenber 1997

XIV. In his witten subm ssions and during oral proceedings
before the Board the appellant argued essentially as

foll ows:

- The notice of opposition had been filed on
12 August 1993. The opposition period had ended on
19 August 1993. Wthin this one week between these
dates, the EPO could have alerted himthat the
opposition fee had been insufficient. In fact, the

EPO had been obliged to give such a hint.

1122.D Y A
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- Article 9(1) of the Rules relating to Fees all owed
the EPO to give a person meking an insufficient
paynent the opportunity to pay the |acking anount.
It was official practice of the EPOto proceed in
accordance with Article 9(1) of the Rules relating
to Fees. By applying the principle of equal
treatnment (under Article 125 EPC), the EPO had the
duty to proceed accordingly in the present case.
The EPO could not arbitrarily select to apply a
general ly accepted principle of procedural |aw or
not. The discretion was limted by the principle
of equal treatnent.

- By their very nature, many decisions of the EPO
touched public interest. Insofar, the EPO al ways
had to consider this public interest. The latter
had the further consequence that al so decisions
relating to proceedings with only one party were
rel evant for the present case, because, when
considering the public interest, the EPO was
restricted by the sane limtations as if two or
nore parties had taken part in such proceedi ngs.
Besides, it had to be noted that Article 9(1) of
the Rules relating to Fees made no difference
bet ween one-party proceedi ngs and nulti-party
proceedi ngs. Consequently, the ratio decidendi of
decision J 13/90 (above), according to which the
EPO was obliged to give a warning provided the
running termallowed it, was applicable in the

present case as well.

- Article 114 EPC required exam nation by the EPO of

its own notion. Furthernore, according to

1122.D Y A
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Rul e 60(2) EPC, the opposition proceedi ngs coul d
be continued after the opposition had been

wi t hdrawn. These two provisions of the EPC clearly
showed that the principle of neutrality was not

vi ol ated by actions of formal nature.

- There were several decisions where oppositions had
been deened adm ssi bl e, although the opposition
fee or the entirety of docunents reached the EPO
only after expiration of the opposition period, in
particular G 5/88, 7/88, 8/ 88 (QJ EPO 1991, 137),
T 214/83 (QJ EPO 1985, 10).

- There was no doubt that the EPO had to be neutra
when ruling on novelty and obvi ousness, which were
mat eri al issues. This principle was however not
violated if the EPO took certain procedura
measures. That was the reason why decision J 13/90
(above) was justified, because with procedural
measures the EPO did not violate its obligation of

neutrality as regarded material questions.

- The principle of good faith had priority over
neutrality of the opposition division. Therefore,
all parties, be they opponents or the patentee,

shoul d be treated in the sane way.

- In the communi cation dated 23 Decenber 1993 it had
been acknow edged that the remaining tinme of the
opposition termwould have all owed a warni ng by
the EPO. The fact that the opposition division
deci ded contrary to said conmuni cation represented

therefore a case in point of venire contra factum

1122.D Y A
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proprium.

- Besides, in decision T 231/85 (QJ EPO 1989, 74) it
was stated that the parties could rely on materi al
evi dence being forwarded to the deciding authority

of the EPOw thin a few days of receipt.

- It had been easily recognisable for the very first
person handling the filed opposition docunents
t hat the anpbunt had been insufficient; so nmuch the
nore as it had been indicated under point X of
the notice of opposition that only DEM 700 had

been pai d.

- The fee had been paid by cheque. The amount had
been debited fromthe appellant's account on
20 August 1993. This neant that, in fact, the
cheque and the corresponding formfor paynent of
fees had been processed by the EPO earlier and,
therefore, well within the opposition period.
Thus, it would have been easy for the EPO to give

t he appel | ant a warni ng.

In his witten subm ssions and during oral proceedings
before the Board the respondent argued essentially as

foll ows:

- It was clear fromthe use of the word 'may' in
Article 9(1) of the Rules relating to Fees that
this provision was discretionary. It did not
oblige the EPO to warn of underpaynent in al
ci rcunst ances, but nerely permtted the EPO to

war n of underpaynment in appropriate circunstances.

1122.D Y A
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- Article 114 EPC all owed the EPO to exam ne facts
of its own notion, and Rule 60(2) EPC allowed the
opposition division to proceed with an opposition
after it had been withdrawn. Thus, these
provi sions allowed the EPO to pursue matters in
the public interest when appropriate. However,

t hey provided no indication whatsoever of the
obligations of the EPO vis-a-vis a potenti al
opponent who failed to fulfil the requirenents of
t he EPC.

- Rul e 56 EPC explicitly excluded underpaynment or
nonpaynment of the opposition fee fromdeficiencies
which had to be drawn to the attention of the
potential opponent. Consequently, there was no
obligation for the EPO to i ssue warnings as
regards under paynent of the opposition fee.

- Any warning given to an opponent that an
opposition fee was insufficient would be to the
advant age of the opponent and to the di sadvant age
of the patentee. Thus, such a warning woul d have
viol ated the fundanental principle that both sides

be given equally fair treatnent.

- It was reasonable for the EPOto permt fee
paynment to be corrected when the error resulted
froman erroneous action of the EPO However,
there was not the renptest suggestion that in the
present case the incorrect fee paynent had been in

any way the fault of the EPO

1122.D Y A
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- Decision J 13/90 (above) had been decided in the
context of an entirely different |egal situation.
| ndeed, under point 4 of the Reasons it was made
clear that the deficiency in question had
i medi ately been apparent froma letter received
four weeks before the deadline. Consequently, and
in direct contrast to the present case, there had
been sufficient tine to issue a warning. On the
ot her hand, decision J 13/90 (above) did not teach
that the EPO was obliged to i ssue a conmuni cation
whenever a |loss of rights occurred. Rather, said
deci si on had been based upon the principle of
protection of legitinmate expectations (as had been
explained in G5/88, G 7/88 and G 8/ 88 [above]),
and under point 5 of its Reasons it was stated
that the EPO "nust not omt any acts which the
party to the proceedings could legitimately have
expected...".

- The guidelines (at DIV 1.3.3), with which al
prof essi onal representatives were famli ar,
clearly stated that the EPO was not obliged to
issue a warning if an opposition fee was
under pai d. Moreover, they stated explicitly that
the issue of such a communication should not be
relied upon. Thus, there could be no legitinmate

expectation of such a warning.

- Decision T 214/ 83 (above) did not contain the
renot est suggestion that the EPO was obliged to
i ssue warni ngs when fees were underpaid and was

therefore irrel evant.

1122.D Y A



- 11 - T 0161/ 96

- I n decision T 690/93 (above), under point 3.3 of
the Reasons it was stated that there was no
justification for the suggestion that the
protection of |legitinmate expectations inposed an
obligation to warn a party of deficiencies within
the area of the party's own responsibility.
Consequently, since the paynent of the opposition
fee was the responsibility of the appellant, no

war ni ng of under paynent needed be i ssued.

- Besi des, such a warning woul d not have been
possible in the present case: The paynent sheet
had been issued on 19 August 1993 (i.e. the final
day of the opposition period). Since any warning
regardi ng under paynent had to be issued by the
formalities officer, it was obvious that no
war ni ng coul d have been issued before the expiry
of the opposition period.

- Decision T 231/85 (above) did not set a specific
time limt. In particular, it did not contain the
renot est suggestion that docunents had to be
processed especially speedily when being filed
shortly before the deadline in case a party to the

proceedi ngs had nade a m st ake.

1122.D Y A
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- There had been only four clear working days
bet ween the recei pt of the opposition and the
processing of the cheque. It was reasonable to
allow a further few days for the paynent sheet to
be sent in the internal mail to the formalities
departnment and then to be processed. Thus, in the
present case, the papers had been processed as
efficiently as coul d reasonably have been

expect ed.

- The communi cation of the formalities officer dated
23 Decenber 1993 (point VI above) was of no

rel evance in view of the facts.

The appel |l ant requested that the decision under appeal
be set aside and that opposition |I be deened to be
adm ssi bl e and the European patent No. 0 303 746 be
revoked or the case be remtted to the opposition
division for further prosecution (main request).

As an auxiliary request, the appellant requested that
the foll ow ng question be submtted to the Enlarged
Board of Appeal

"I's an opposition to be deened to have been validly
filed under the general principle of the protection of

| egitimate expectations (principle of good faith) if

- the opposition fee was not paid in full within the
opposition term but wth underpaynent not to be

consi dered smal |

- t he EPO had about 1 week until the expiration of

1122.D Y A
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the opposition termfor warning the opponent to
pay the |acking anmount, but did not warn the
opponent of an inmnent |oss of rights to be
expect ed,

- t he under paynent was paid after receipt of a
conmmuni cation fromthe EPO pursuant to Rule 69(1)
EPC, and

- the Formalities O ficer issued a brief
conmuni cation according to which the opposition
fee was deenmed to have been paid in full, applying
the principle of good faith with reference to
J 13/90?"

The respondent requested that the appeal be dism ssed
or, in the event that the Board deci ded that

opposition | was adm ssible and all owable, that the
case be remtted to the opposition division for further

prosecuti on.

Reasons for the Decision

1. The appeal is adm ssible.

2. The appel |l ant applied for a decision by the EPO under
Rule 69(2), first sentence EPC. By the communication
dat ed 23 Decenber 1993, the appellant was inforned
wi thin the neaning of Rule 69(2), second sentence EPC
by a formalities officer of the opposition division.
However, such an act does not belong to the duties

1122.D Y
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entrusted to formalities officers of the opposition
divisions by virtue of the powers transferred to the
Vi ce-President of Directorate-General 2 of the EPO by
order of the President of the EPO of 6 March 1979,
under Rule 9(3) EPC (cf. Notice dated 15 June 1984 as
revi sed and suppl enented on 1 February 1989 [QJ EPO
1984, 319; 1989, 178], point 4), and the appell ant was
supposed to know it.

In addition, the opposition division did not indicate
by its conduct that the notice of opposition | was
deened to have been filed. Indeed, the opposition

di vision did not object to the respondent's opinion and
argunents expressed in the letter dated 26 May 1994,
according to which the notice of opposition | should be
rul ed i nadm ssi ble. Furthernore, the opposition
division refrained fromdealing with the notice of
opposition | onits nerits, and there were no

ci rcunst ances whi ch, objectively, could have given rise
to an inpression to the contrary.

Fromthe above it follows that the appellant was not
entitled to rely on the communi cati on dated 23 Decenber
1993 that no loss of rights had occurred. The fact that
t he opposition division decided contrary to that
communi cation did therefore not offend agai nst the
general ly recogni sed prohibition of "venire contra

factum propriunt.

Under Article 9(1) of the Rules relating to Fees, a
time limt for paynment is in principle deemed to have
been observed only if the full amount of the fee has

been paid in due tinme. However, sentence four of that

1122.D Y A
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provi sion gives the EPO the discretion, where it is
considered justified, to overlook any small anounts
 acking without prejudice to the rights of the person
maki ng t he paynent.

It is justified to overl ook an underpaynent of just
over 10% (cf. T 130/82 [QJ EPO 1984, 172], J 11/85 [OJ
EPO 1986, 1]). Furthernore, in cases where a party
payi ng fees m stakenly seeks to take advantage of the
20% reduction in fees available in relation to

Article 14(2) and (4) EPC under Rule 6(3) EPC and
Article 12(1) of the Rules relating to Fees, an

under paynent of 20% at the nost may be regarded as
small within the neaning of Article 9(1), sentence four
of the Rules relating to Fees (cf. J 27/92 [above]). By
way of contrast, an underpaynent of nore than 40% as
in the present case, may not be regarded as a smal
anount whi ch can be overl ooked wthin the neani ng of
Article 9(1), sentence four of the Rules relating to

Fees.

Hence it follows that the time limt for paynent of the
opposition fee is deened not to have been observed by

t he appel | ant.

During the opposition period, the opposition division
did not performany acts which could be m sunderstood
by the appellant and thereby lead to the present | oss
of rights. However, the question arises whether or not
the opposition division omtted any acts which the
appellant could legitimately have expected and which

m ght well have hel ped to avoid said | oss of rights.

1122.D Y A
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The answer to this question depends very nuch on the
definition of the requirenents in connection with the
principle of good faith to be observed by the EPG

t hese requirenents being the sane vis-a-vis all parties
i nvolved in proceedings before the EPO be they

applicants, patent proprietors or opponents.

As regards these requirenents, the jurisprudence of the
Boards of Appeal is inconsistent: In decision J 13/90
(above) it is held that the principle of good faith
requires the EPO to warn the party in question of any

i mpending loss of rights if the deficiency is readily
identifiable and said party can still correct it within
the tinme limt, whereas in decision T 630/93 (above) it
is held that there is no justification for the
suggestion that the principle of good faith inposes an
obligation to warn a party of deficiencies within the
area of the party's own responsibility.

I n accordance with the ratio decidendi of deci sion

T 630/ 93 (above), the opposition division was not
obliged to warn the appellant of the underpaynent of
the opposition fee because this underpaynent clearly
represented a deficiency within the area of the

appellant's own responsibility.

The question still arises whether, on the basis of the
ratio decidendi of decision J 13/90 (above), such an
obligation existed in the present case. In this
context, the follow ng has to be taken into

consi derati on:

Wthin the framework of the responsibilities of the

1122.D Y A
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opposition division, the formalities officer of the
opposition division is entrusted with the duty to send
communi cations to the opponent concerning deficiencies
under Rule 56(1) EPC (cf. Notice [point 2 above],

point 5), in particular the deficiency of non-
conpliance of the notice of opposition with the

provi sion of Article 99(1), third sentence EPC. Thus,
any warni ng regardi ng under paynment of the opposition
fee woul d have to be issued either by the formalities
of ficer of the opposition division or by the opposition
division itself (cf. Notice [point 2 above], |ast

sentence) .

According to decision J 13/90 (above), an obligation to
warn a party of an inpending |oss of rights exists on
condition that the deficiency is readily identifiable
and that the party can still correct it in tine. In
case it is assuned that even an underpaynent of the
opposition fee, which is solely due to a deficiency
within the area of responsibility of the opponent
concerned, may give rise to such an obligation, the
af orenenti oned requirenents for its very existence do,
in the Board's judgenent, necessarily inply that
(1) the formalities officer of the opposition
di vision receives a paynent sheet fromthe cash
and accounts departnent within the opposition

period, indicating said underpaynent;

(i) that the paynent of the |acking anmount by the
opponent on his own initiative before the end of
t he opposition period nmust objectively be

excl uded; and

1122.D Y A
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(iii)that the opponent can still pay the |acking amunt
wi thin the opposition period.

The facts underlying decision J 13/90 (above) were such
that the deficiency was readily identifiable in tine
because the party concerned clearly indicated well
before the end of the period under Article 122(2),

first sentence EPC, that the omtted act would not be
conpleted within said period as required by

Article 122(2), second sentence EPC

By way of contrast, the deficiency was not readily
identifiable in tine in the present case. The
formalities officer of the opposition division received
t he paynent sheet fromthe cash and accounts depart nment
only after the opposition period had el apsed. On the

ot her hand, the indication under point Xl of the EPO
Form 2300 could not be equated, in terns of
concl usi veness, with a paynent sheet issued by the cash
and accounts departnent. Moreover, that indication
coul d not objectively be interpreted as excluding the
paynment of the |acking amount by the appellant on his
own initiative before the end of the opposition period,
bearing in mnd that the appellant could be assuned to

observe all due care required by the circunstances.

From the above it follows that even on the basis of the
ratio decidendi of decision J 13/90 (above) the
opposition division was not obliged to warn the
appel I ant of the underpaynent of the opposition fee

ei t her.

On an average, the two filing offices of the EPO in
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Muni ch recei ve between 1800 to 2500 docunents every
day. These docunents have to be provided with a date
stanp, sorted, the cheques and fee vouchers sent to the
cash and accounts departnent, and the other docunents
sent to formalities officers. Subsequently, the cash
and accounts departnment has to sort and process the
cheques and fee vouchers, then issue the corresponding
paynent sheets. Finally, these paynent sheets have to
be sent in the internal mail to formalities officers.

Agai nst the background of this factual situation it is
obvious that, in the present case, the cheque in
guestion has been processed as efficiently as could
reasonably be expected. |ndeed, the cash and accounts
departnent issued the paynent sheet already five
wor ki ng days after the recei pt of the cheque, and the
formalities officer received the paynment sheet already
two working days |ater.

The under paynent of a fee leading to a possible |oss of
rights was not an issue in decisions G 5/88, 7/88, 8/88
(above), T 214/83 (above) and T 231/85 (above) which

were cited by the appellant. Thus, in the present case,

they are of no rel evance.

Fromthe above it follows that the opposition division
did not contravene its obligation to act in accordance
with the principle of good faith. As a matter of fact,
t he opposition division was not obliged to warn the
appel l ant of the underpaynent of the opposition fee
(cf. points 6 and 7 above) and did thus not omt any
acts during the opposition period which the appell ant

could legitimtely have expected and which m ght well
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have hel ped to avoid the present |oss of rights

(cf. point 4 above). Furthernore, the appellant was not
entitled to rely on the comuni cation dated 23 Decenber
1993 that no loss of rights had occurred (cf. point 2

above).

Hence it follows that the paynent of the |acking anount
of the opposition fee on 21 Septenber 1993 may not, by
virtue of the principle of good faith, be considered to
have been made in tinme. Consequently, the tine limt
for paynment of the opposition fee is deened not to have
been observed by the appellant (cf. point 3 above),

wi th the consequence that, by reason of Article 99(1),
third sentence EPC, the opposition | is deened not to
have been filed. The appellant's main request nust
therefore be rejected.

Under Article 112(1) EPC only questions on a specific
point of law, and not questions relating to individual
cases whi ch cannot be exam ned isolated fromthe
respective facts, may be submtted to the Enl arged
Board of Appeal (cf. decision T 162/82 [QJ EPO 1987,
533], point 16 of the Reasons; interlocutory decision
T 184/91 of 25 Cctober 1991, not published). Since, in
the Board' s judgenent, the question to be referred to
the Enl arged Board of Appeal in conpliance with the
appellant's auxiliary request relates to the present

i ndi vi dual case which cannot be exam ned isolated from
the facts, that request has therefore also to be

rej ected.

An opposition which is deened not to have been filed

does not exist. A nonexistent opposition cannot be
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i nadm ssi ble as was held by the opposition division.
Hence, the decision under appeal concerning

opposition | has to be set aside. Furthernore, the fee
paid (i.e. DEM 1200) for opposition | has to be
refunded because it was paid for a nonexi stent

opposi tion.

Or der

For these reasons it is decided that:

1. The deci sion under appeal to reject opposition | as
i nadm ssible is set aside.

2. The opposition | is deenmed not to have been fil ed.

3. The rei nbursenent of the fee paid (i.e. DEM 1200) for
opposition | is ordered.

4. The request to refer a question to the Enl arged Board

of Appeal is rejected.

The Regi strar: The Chai r woman:

D. Spigarelli U M Kinkel dey
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