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Summary of Facts and Subm ssi ons

0177.D

Eur opean patent No. 0 317 487 was granted on 22 June
1994 on the basis of European patent application
No. 88 630 191.0.

Caim1l of the granted patent reads as foll ows:

"Aradial ply pneumatic tire (200, 300, 500) for use on
paved surfaces, the tire conprising a carcass having at
| east one radial ply (220, 320, 520), a belt structure
(230, 330, 530) radially outward of and
circunferentially surrounding the carcass to provide
circunferential restriction of the carcass shape
beneath the belt structure, and a tire tread (240, 340,
540) having a width in the range from65 to 80% of the
tire's section width, the tire having a reverse
curvature either to the radial carcass ply or to both
the belt structure and the carcass plies when the tire
is nmounted on its design rimand normally inflated, the
reverse curvature being in a region between two points
(221, 521) in the tire profile centred about and on
opposite sides of the equatorial plane, the respective
poi nts being | ocated at maxi num radi al di nmensi ons of
the carcass ply on the respective sides of the
equatorial plane (EP), said points of maximumradi al

di mensi on being respectively located axially inwardly
of both the | ateral edges of the belt structure and the
centers of the annular tensile nenbers (251, 351, 551)
in the beads (250, 350, 550) of the tire, dinensions
bet ween the carcass and the belt structure continually

decreasing as a function of axial distance fromthe
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equatorial plane in the region between the two points,
the reverse curvature being inparted to the carcass ply
by an el astoneri c wedge (260, 360, 560) positioned

ei ther between the carcass and the belt structure or
between the tread and the belt structure, having a

t hi ckness (H) at the equatorial plane |ess than or
equal to 5%of its wdth in the axial direction, the
radially innernost ply of the belt structure having a
cord angle in the range from 17° to 27° and being in
contact with the radially outer surface of the wedge,
and the tire having an aspect ratio | ess than or equal
to 75% characterized in that the wedge (260, 360, 560)
I s di nensioned so that the tire when nounted on its
design rimand undefl ected undergoes uniform growth of
its tread surface in the radial dinension, as neasured
fromthe tire's axis of rotation, when its inflation
pressure is increased from atnospheric pressure to
normal pressure, the radial displacenent laterally
across the tread surface being uniformw thin plus or
m nus 25% of the radial displacenent of thread surface
at the equatorial plane.”

The granted patent was opposed by the present
respondents on the ground, in particular, that it

ext ended beyond the content of the application as filed
(Article 100(c) EPC). They al so chall enged the
sufficiency of the disclosure in the patent
specification on the basis that the enbodi nent of
Figure 4 was inconsistent wwth the terns of granted
claiml1l. In the notice of opposition they stated that
they reserved the right to argue lack of patentability

Wth respect to the state of the art docunents referred

0177.D
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tointhe file history. No argunents were however
presented in this respect in the course of the
opposition or appeal proceedings.

Wth its decision posted on 20 Novenber 1996 the
Qpposition Division found that there was no discl osure
in the original application of a tire having a wedge
arranged above the belt structure wherein the cords of
the plies of the belt structure had a cord angl e of
greater than 25°, there was only one radial ply and the
wedge had a thickness of no nore than 5% of its axi al
wi dt h. The Opposition Division therefore held that the
patent could only be maintained on the basis of an
anmended set of clainms 1 to 9 and an adapted description
according to the second auxiliary request from which
docunents the alternative in which the wedge was
arranged above the belt structure had been eli m nated.

The proprietor of the patent filed an appeal against
this decision on 11 January 1997 and paid the fee for
appeal at the sane tine.

The statenent of grounds of appeal was filed on
20 March 1997.

Oral proceedings before the Board were held on
1 Decenber 1998.

At the oral proceedings the appellants requested
mai nt enance of the patent on the basis of sets of
clains 1 to 10 according to main, first auxiliary and

second auxiliary requests. Cains 1 to 9, which

0177.D Y
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corresponded to the clainms approved by the Opposition
Division in the contested decision, were common to al
t hree requests.

Claim 10 of the main request reads as follows:

"A radial-ply pneumatic tire (500) for use on paved
surfaces, the tire
conprising a carcass
havi ng at | east one
radial ply (520) a
belt structure (530)
radi ally outward of
and circunferentially
surroundi ng the
carcass to provide
circunferenti al
restriction of the
carcass shape beneath
the belt structure,
and a tire tread
(540) having a width
in the range from 65
to 80%of the tire's
section width, the
tire having a reverse
curvature to both the
belt structure and
the carcass plies
when the tire is
nount ed on its design
rimand normally

inflated, the reverse

0177.D Y
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curvature being in a
regi on between two
poi nts (521) in the
tire profile centred
about and on opposite
sides of the
equatorial plane, the
respective points
bei ng | ocated at
maxi mum r adi al

di mensi ons of the
carcass ply on the
respective sides of
t he equatorial plane
(EP), said points of
maxi mum r adi al

di mensi on bei ng
respectively | ocated
axially inwardly of
both the | ateral
edges of the belt
structure and the
centers of the
annul ar tensile
menbers (551) in the
beads (550) of the
tire, dinensions

bet ween the tread
surface and the
carcass ply
continually
decreasing as a

function of axi al

0177.D Y
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di stance fromthe
equatorial plane in

t he regi on between
the two points, the
reverse curvature
being inparted to the
carcass ply by an

el astonmeri c wedge
(560) positioned

bet ween the tread and
the belt structure,
havi ng a thi ckness
(H at the equatori al
pl ane | ess than or
equal to 5% of its
width in the axial
direction, the plies
of the belt structure
having a cord angle
in the range from 17°

to 27° and the tire
havi ng an aspect
ratio |l ess than or
equal to 75%
characterized in that
t he wedge (560) is

di mensi oned so that
the tire when nounted
on its design rimand
undef | ect ed under goes
uniformgrowth of its
tread surface in the

0177.D Y
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radi al di nension, as
nmeasured fromthe
tire's axis of
rotation, when its
inflation pressure is
i ncreased from

at nospheric pressure
to normal pressure,

t he radi al

di spl acenent
|aterally across the
tread surface being
uni formw thin plus
or mnus 25% of the
radi al di spl acenent
of the tread surface
at the equatori al

pl ane. "

Claim10 of the first auxiliary request differs from
that of the main request solely in that the upper limt

of the cord angle in the plies of the belt structure

has been reduced from 27° to 25°.

Claim 10 of the second auxiliary request reads as
fol |l ows:

"Aradial-ply pneumatic tire (500) for use on paved
surfaces, the tire conprising a carcass having at |east
two radial plies (520), a belt structure (530) radially
outward of and circunferentially surrounding the
carcass to provide circunferential restriction of the

0177.D Y
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carcass shape beneath the belt structure, and a tire
tread (540) having a width in the range from65 to 80%
of the tire's section wdth, the tire having a reverse
curvature to both the belt structure and the carcass
plies when the tire is nounted on its design rim and
normal ly inflated, the reverse curvature being in a
regi on between two points (521) in the tire profile
centered about and on opposite sides of the equatorial
pl ane, the respective points being | ocated at maxi mum
radi al di mensions of the carcass ply on the respective
si des of the equatorial plane (EP), said points of
maxi mum r adi al di mensi on being respectively |ocated
axially inwardly of both the |lateral edges of the belt
structure and the centers of the annular tensile
menbers (551) in the beads (550) of the tire,

di mensi ons between the tread surface and the carcass
ply continually decreasing as a function of axi al

di stance fromthe equatorial plane in the region
between the two points, the reverse curvature being
inparted to the carcass ply by an el astoneri c wedge
(560) positioned between the tread and the belt
structure, having a thickness (H) at the equatorial

pl ane | ess than or equal to 5% of its width in the
axial direction, the plies of the belt structure having
a cord angle in the range from 17° to 25° and the tire
havi ng an aspect ratio |less than or equal to 75%
wherein the wedge (560) is dinensioned so that the tire
when nmounted on its design rimand undeflected
undergoes uniformgrowh of its tread surface in the
radi al di nension, as neasured fromthe tire's axis of
rotation, when its inflation pressure is increased from

at nospheric pressure to normal pressure, the radial
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di spl acenent laterally across the tread surface being
uniformw thin plus or m nus 25% of the radial

di spl acenent of the tread surface at the equatorial

pl ane, the radial cords of two carcass plies having
cord angles respectively right and left in the range
from65° to 80°."

The set of clains 1 to 10 according to the second
auxiliary request was associated with a revised
description submtted at the oral proceedings and the
drawi ngs as grant ed.

The respondents requested that the appeal be di sm ssed.

The argunents of the appellants in support of their
requests can be sunmarised as foll ows:

The basi c design concept underlying the invention as it
was portrayed in the original application was the
provision of a radial-ply tire having a carcass ply
with a reverse, ie inwardly convex, curvature in the
region under the tire tread. Mire particularly, that
reverse curvature should correspond to the reverse
curvature natural shape of a belt structure having cord
angles in the range of 17° to 27°. This concept was
applicable to tires having a single carcass ply or a
plurality thereof. The reverse curvature could be

obtai ned by positioning an appropriate wedge between
the carcass ply or plies and the belt structure or
alternatively positioning the wedge above the belt
structure, in which case the belt structure as well as

the carcass ply or plies would take up the required

0177.D
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reverse curvature. The general applicability of the
desi gn concept involved was apparent fromthe detail ed
expl anation of the theoretical background of the
concept as well as fromthe original independent
claim19, which was of correspondingly broad anbit.

The other two original independent clains, clains 1 and
10, were directed to two specific preferred ways of
putting the inventive design concept into effect.
According to claim1l the wedge was positioned between
the carcass ply or plies and the belt structure.
According to claim 10 on the other hand the wedge was
positi oned above the belt structure. C aim 10 indeed
required that there be at | east two carcass plies
having cord angl es respectively right and left in the

range from65° to 80° and that the plies of the belt

structure have cord angles of |ess than 25° but these
were nerely preferred features of this node of
realisation and the person skilled in the art would not
understand this claimor anything else in the original
application as neaning that the wedge could only be

pl aced above the belt structure if these conditions
were net. In fact, it was apparent fromthe particul ar
description of the rel evant enbodi nent of Figure 12
that two carcass plies were provided to give the
additional lateral stiffness required to conpensate for
the use of aromatic polyam de cord in the belt
structure rather than being in sone way technical
associated with the position of the wedge above the
belt structure.

As for the formof the wedge, it was clear, in

0177.D Y
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particular frompage 6, lines 15 to 26, of the original
description that its required shape was i ndependent of
whether it was to be placed bel ow or above the belt
structure and accordingly that the requirenment of its
maxi mum hei ght being no nore than 5% of its w dth,
specifically disclosed with respect to the enbodi nents
where the wedge is below the belt structure, also
applied to the enbodi nent where it was above the belt

structure.

It followed therefore that clains 1 and 10 of the main
request, in which the two different originally

di scl osed nodes of realisation, one with the wedge
bel ow the belt structure and the other with the wedge
above it, were - for reasons of inproved clarity in
conparison wth granted claim1 - clained separately,
conformed with Articles 123(2) and (3) EPC

Lastly, the amendnent proposed to the description of

t he enbodi nent of Figure 4 was nerely intended to
elimnate an inconsistency between this and claim1.
Since it nerely involved the deletion of an inaccurate
statenent, it could clearly not constitute any addition

of subject-matter.

In reply the respondents argued substantially as

foll ows:

The only disclosure in the original application of the
requi renent that the thickness of the wedge be no nore
than 5% of its width was in relation to the enbodi nents
where the wedge was positioned bel ow the belt

structure. To bring this requirenent into conbination

0177.D
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wi th the enbodi nent where the wedge was positioned
above the belt structure therefore constituted an
addi tion of subject-matter. For that reason al one
claim 10 according to each of the main, first and

second auxiliary requests was unal |l owabl e.

Furthernore, the only interpretation of the original
application which was properly consistent with the
totality of its disclosure was that the positioning of
t he wedge above the belt structure was |limted to the
case where there were at |east two carcass plies having
cord angles respectively right and left in the range

from65° to 80° and the plies of the belt structure had

a cord angle of less than 25°. That limtation had been
removed when the granted claim1l was drafted to cover
both nodes of realisation with the wedge bel ow or above
the belt and it was this which had given rise to the
original objection under Article 100(c) EPC. The
separation of the two nodes of realisation into present
claims 1 and 10 of the main request elimnated the

i nconsi stencies to be found in granted claim1 but did
nothing to resolve the probl em of added subject-matter.

The proposed anmendnent of the description of the

enbodi mrent of Figure 4 should not be allowed. Its
effect was to bring sonething that was outside the
scope of the clains wwthin those clainms. Since it
changed the character of the relevant disclosure it was
tantamount to an addition of subject-matter.

Reasons for the Decision

0177.D Y
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The appeal conplies with the requirenents of
Articles 106 to 108 and Rules 1(1) and 64 EPC. It is
t heref ore adm ssi bl e.

It is readily apparent froma study of granted claim1,
especially when read in the light of the description,
that this is intended to cover two distinct
arrangenments. In the first the radial carcass ply, in
the region underlying the tire tread, has a reverse
curvature which is inparted by an el astonmeric wedge
positi oned between the carcass ply and the belt
structure. In the second both the radial carcass ply
and the belt structure have a reverse curvature, the
wedge being positioned between the belt structure and
t he tread.

It is however al so apparent that granted claim1l is
internally inconsistent in that it attributes features
to both the first and second arrangenment which fromthe
techni cal point of view are exclusive to the first
arrangenment. In particular the claimrequires that the
"di mensi ons between the carcass and the belt structure
continually decrease as a function of distance fromthe
equatorial plane" and that "radially innernost ply of
the belt structure...is in contact with the radially

outer surface of the wedge."

The wording of granted claim 1l cane into being as the
result of the appellants follow ng a suggesti on nade by
the Exam ning Division to conbine the previously

i ndependent clains 1 and 10 into a single main claim

I n doing so the previous requirenments of claim10

0177.D Y
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concerning the specific arrangenent of two carcass
plies having cord angles respectively right and left in

the range from65° to 80° and the belt structure having

plies with cord angles of |ess than 25° were renoved.
Furthernore, the requirenent that the thickness of the
wedge did not exceed 5% of its w dth, which was present
in the previous claim1 but not in claim10, becane
associated wth the arrangenent where the wedge was

| ocat ed above the belt structure.

By redividing granted claim1l into two i ndependent
clainms the appellants have elimnated the internal

I nconsi stencies in that granted claim Present claiml,
which is the sane in each of the main, first and second
auxiliary requests and corresponds to claim1 approved
by the Opposition Division in the contested deci sion,
I's now directed exclusively to the arrangenent where
the wedge is | ocated between the carcass ply and the
belt structure.

0177.D Y
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The respective independent clains 10 of the main, first
and second auxiliary requests are directed to the
arrangenment where the wedge is |ocated above the belt
structure. In these respective clainms 10 the

requi rement of granted claim1 concerning the

di mensi ons between the carcass ply and the belt
structure, which of course would be inconsistent with

t he wedge being | ocated above the belt structure, has
been replaced by a correspondi ng requirenent concerning
t he di nensi ons between the carcass ply and the tread
surface. In the particular circunstances of the present
case the Board can see no objection to that anendnent
under Article 123(3) EPC and none has been raised by

t he respondents.

Al t hough the reversion to two separate i ndependent
clains 1 and 10 has renoved the inconsistencies present
in granted claim1l it is apparent that claim10 of the
main request is still open to the sanme objections of
added subject-matter that were raised agai nst granted
claiml1l. As a first step in the investigation of these
objections it is necessary to consider in detail was
the originally filed application taught the person
skilled in the art. In the follow ng anal ysis the page

and line references are to the published A-docunent.

0177.D Y
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The description of the original application starts with
the broad statenent that the invention relates to a
radi al -ply pneunmatic tire having a carcass ply that has
a "reverse", i.e. inwardly convex, curvature. The
reverse curvature occurs between two inflection points
in the carcass ply or plies equally spaced fromthe
equatorial plane of the tire. It is then explained that
this arrangenent reduces stresses in the belt-edge
areas of the tire and gives greater uniformty of
growmh in the radial dinmensions of the tire when this
is inflated. As a consequence of the latter there is an
i nprovenent in the footprint characteristic of the

tire.

There then follows an eval uation of various exanpl es of
prior art, some of which are concerned with the problem
of inproving the footprint characteristic of a radial -
ply tire by different nmeans and ot hers disclose the
provi sion of a reverse curvature carcass ply for

di fferent purposes.

At page 3, lines 4 to 8, it is then stated that

"I'n accordance with the invention, which applies only
to tires having an aspect ratio | ess than or equal to
75% and a tread wwdth in the range from65%to 80% of
the tire"s section width, a radial tire for use on
paved road surfaces has el astoneric neans for inparting
a reverse curvature to the tire s radial carcass (and
also to its belt structure where the tire has at | east
two radial plies with right and |eft cord angles in the
range from65%to 80%."

0177.D Y
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There foll ows a paragraph setting out in nore detai
the | ocation and formof the region of reverse
curvature of the carcass ply or plies and i medi ately
t hereafter another statenent of invention, which since
t he appellants particularly rely onit, is repeated

here in full

"I'n accordance with another aspect of the invention,
the radial-ply pneumatic tire is configured with one or
two "radial" plies as its carcass; these plies have
cord angl es respectively directed left and right at
angles in the range from65° to 80°. This construction
is particularly suitable for passenger and |ight-truck
vehicles and is used with a belt structure having two
or nore plies. A wedge of elastoneric material is used
to inmpart a reverse curvature to the carcass, the
reverse curvature maki ng the carcass profile concave
outwardly in a region centered about the equatorial

pl ane. The el astoneric neans for causing the reverse
curvature can be an integral part of the tread or
undertread material or can be suitable nenber
posi ti oned between the belt structure and the carcass
plies. If an el astoneric wedge is positioned above the
belt structure, the belt structure also wll have a

reverse curvature centered about the equatorial plane."

After the brief description of the Figures there cones
a list of definitions which are said to be "applicable
both to the specification and to the appended cl ai ns".
Anmongst themis the definition of belt structure in the
followng terns: "Belt structure neans at |east two

| ayers or plies of parallel cords, woven or unwoven,

0177.D Y



underlying the tread, unanchored to the bead, and
having both left and right cord angles in the range
from17° to 27° with respect to the equatorial plane of

the tire."

The particul ar description discloses three preferred
enbodi ments with respect to Figures 4, 10 and 12
together with extensive theoretical considerations
concerning the underlying design concept involved,
explained with reference to Figures 13 to 17.

In the tires of Figures 4 and 10 an el astoneri c wedge
is positioned between the single carcass ply and the
belt structure to give to the carcass ply the required
reverse curvature. The form of the wedge used in the
tire of Figure 4 is described in nore detail with
reference to Figure 5. In particular it is stated at
page 6, lines 23 to 25, that the height at the

equat orial plane of the wedge is less than or equal to
5% of the width thereof and is preferably only about 2
thereof in the illustrated tire.

Wth reference to Figure 12, where the wedge is
positioned above the belt structure, it is stated at
page 7, lines 42 to 45, that "this tire also represent
a further aspect of the invention in that both its
carcass plies and its belt plies have a reverse
curvature, that is, they have respective portions
centered about the equatorial plane that are outwardly

concave and this is conbined with carcass plies having

"radial" cord angles in the range from 65° to 80°. "

0177.D
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Subsequently, at lines 48 to 51, the belt structure of
the tire of Figure 12 is stated to be "fornmed by two
belt plies having cord angles, also right and |eft
respectively, in the preferred range from 18° to 21°
and, in any case, less that or equal to a "critical

angl e" of 25° described in greater detail hereinafter.”

The underlying design theory for the tires extends from
page 8, line 33 to page 11, line 11, which is the end
of the description. This theoretical passage includes
the follow ng statenent at page 9, lines 20 to 35,

again quoted extensively as it is particularly relied
upon by the appellants:

"From the preceding descriptions of the tires
illustrated in Figures 4, 10 and 12, it may becone
evident that the tire constructed according to one
aspect of the invention incorporates a carcass contour
inits sidewall regions that is of natural shape for
the "radial" carcass, whereas the area of such carcass
beneath the tread and belt structure approxi mates the
reverse-curvature Purdy-equation natural shape for the
cord angle or angles of the belt structure in the range
from17° to 25° or 27° (25° is preferred). Were both
carcass and belt structure have reverse curvatures,
such as in the tires illustrated in Figures 12 and 17,
the cord angles of the working plies of the belt
structure are |l ess than 25° and are allowed to take the
nat ural shape for cords at such angles. In the tires
illustrated in Figures 4 and 10, the belt structure has
plies that retain their outwardly convex shape, but the
radi al carcass portion beneath the belt structure is

0177.D Y
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allowed to take a reverse curvature which, rather than
bei ng characteristic of a radial ply, is instead
characteristic of a ply having the cord angle or angles
of the plies in the belt structure. This has quite
unexpectedly been found to provide the uniform

di mensi onal growth and reduced-stress benefits

previ ously descri bed.

When the outwardly convex bead structures are used in
conjunction with a reverse-curvature carcass ply, as
illustrated in the tire structures of Figures 4 and 10,
it is as yet unclear as to whether or not the cord
angles in the belt plies nust be less than the critical

angl e of about 25° In other words, the cord angle may

be up to about the 27° used in radial tires while still
providing at | east sonme of the benefits described

herein."

The detail ed design considerations involved with a tire
havi ng a wedge positioned above the belt structure are
set out with reference to the schematic representation
of Figure 17. In this context it is said at page 10,
l[ines 29 to 31, that "it should be noted that the
carcass in the aspect of the invention illustrated in
Figure 17 has "radial" cord angles in its two plies
that are in the range for the reasons described in
connection with Figure 12."

Turning now to the clainms, original claim1l was
directed to a tire having a carcass conprising at |east
one radial ply and an el astoner wedge positioned

bet ween the carcass and the belt structure for

0177.D Y
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inmparting a reverse curvature to the carcass ply. The
radially innernost ply of the belt structure has a cord
angle of 17° to 27° and is in contact with the radially

outer surface of the wedge.

I n dependent claim3 it is stated that the wedge has a
t hi ckness at the equatorial plane | ess than or equal to
5%of its width in the axial direction.

The radial tire of original independent claim 10 has a
carcass conprising at least two plies and conprises

el astoneric neans for inparting a reverse curvature to
both the carcass plies and the belt structure. The
plies of the belt structure have cord angles |ess than
25° and the radial cords of the two carcass plies have
cord angles respectively right and left in the range
from 65° to 80°.

According to dependent claim 1l there are only two
carcass plies, both with polyester cords, and the belt
structure has plies of steel or aromatic pol yam de cord

with cord angles in the range from17° to 25°.

According to dependent claim 12 the el astonmer neans is

conprised by a wedge.

0177.D Y
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In a third i ndependent claim claim19, a tire with a
carcass having at least one radial ply is defined in
very general terms as having a carcass shape which in
its sidewall regions conforns to the natural shape for
sidewal I s having the radial cord angles of the radial
plies therein and which, in its region underlying the
belt structure, conforns to the reverse curvature

natural shape for those belt structure plies having

cord angles in the range from 17° to 25°.

Havi ng conpleted this summary of the contents of the
original application, it is convenient to turn first of
all to the objection concerning the ratio of the

maxi mum t hi ckness and the axial w dth of the wedge when
considered in the context of the node of realisation
covered by claim 10, where the wedge is positioned
above the belt structure. The reason for starting with
this objection is that the relevant feature appears in
each of the respective clains 10 of the main, first and
second auxiliary requests, so that if the objection of
added subject-matter is found to hold good then all of
t he requests woul d have to be refused and the appeal

di sni ssed.

In strict terns it is certainly true that there is no
explicit disclosure in the original application that
the el astoneric wedge used in the enbodi nent of

Figure 12 to inpart a reverse curvature to the carcass
plies and the belt structure has a thickness in the
equat orial plane which is less than or equal to 5% of
Its axial wdth. The only description of the wedge in

these terns is with respect to the enbodi nent of
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Figure 4, where the wedge is positioned between the
carcass ply and the belt structure. Furthernore, the
dependent clains relating to this feature of the wedge,
claims 3 and 4, are directly or indirectly appended to
claiml1, which is restricted to the wedge arrangenent
as shown in Figures 4 and 10. Neverthel ess, the Board
takes the view that in a case such as the present,
where a nunber of generally simlar enbodinents are

di scussed in equivalent terns, the person skilled in
the art will in normal circunstances and when not hi ng
points to the contrary, notionally associate the
characteristics of an el enent of one enbodi nent,
described in sonme detail, with the conparabl e el enent
of anot her enbodi ment described in |l esser detail. In

t he present case there is nothing which could indicate
to the person skilled in the art that the wedge used in
t he enbodi nent of Figure 12 should, as regards the
permtted ratio of its thickness to axial width be any
different to the wedge used in the enbodi nent of
Figure 4. This viewis reinforced by the fact that in
the detail ed description of the shape of the wedge
shown in Figure 5 at page 6, lines 19 to 26, reference
is made to the shape being preferably determ ned using
t he procedure described in connection with Figures 16
and 17. Now, Figure 17 relates specifically to the
arrangenent where the wedge is positioned above the
belt structure. Thus this presents a clear indication
for the person skilled in the art that the wedges used
respectively bel ow or above the belt structure should
have an essentially equival ent shape. Accordingly the
Board comes to the conclusion that the requirenent of
claim10 (of all requests) that the thickness of the

wedge at the equatorial plane be |ess than or equal to
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5% of its axial width does not constitute an addition
of subject-matter.

Al t hough, as just explained, the original application
is to be understood as teaching an inplicit equival ence
bet ween t he wedges used either bel ow or above the belt
structure, it draws a clear distinction between various

ot her aspects of those two arrangenents.

Firstly, it can be seen fromthe passage on page 9,
guot ed above, that when the wedge is positioned above
the belt structure then the plies should have a cord
angl e of less than 25° whereas when the wedge is
positioned bel ow the belt structure, a cord angle of up
to 27° can be tolerated. Again, in the description of

t he enbodi nent of Figure 12 at page 7, lines 49 to 51,
it is stated that the cord angle in the plies of the
belt structure nmust be less than or equal to a
"critical angle" of 25° In the opinion of the Board it
can be seen fromthese statements and the terns of the
rel evant original independent claim10 that the
l[imtation to a maxi num val ue of 25° for the cord angle
of the belt structure plies in the arrangenent where
the wedge is positioned above those plies was fully

i ntentional and technically nmeaningful. (There is
merely a slight discrepancy as to whether the actual
val ue of 25° itself should be included or not. In view
of this inconsistency the appellants are entitled to
include the value in clains 10 of the auxiliary
requests.) The appellants have sought to refer to the
general definition of "belt structure” found on page 4,
lines 23 to 25, as providing a basis for the range of
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belt structure ply cord angles of 17° to 27° found in
claim10 of the main request. The Board does not find
that argunent in any way convincing, since the original
application also contains other exanples of preferred
cord angle ranges for the plies of the belt structure,
such as 18° to 21°, and those belt structures are
clearly intended to be consistent with the definition
given. It cannot be justified, on the basis of the
definition alone to replace at will references to a

nore restrictive cord angle range by a reference to 17°

to 27°.

Secondly, in the statenent of invention at page 3,
lines 4 to 8, the particular description of the

enbodi nent of Figure 12, the theoretical explanations
with respect to Figure 17 and i ndependent claim 10
together with its dependent claim 12, the original
application establishes a clear and excl usive
associ ati on between the positioning of the wedge above
the belt structure and the fact that the carcass
conprises at least two radial plies with cord angl es

respectively right and left in the range from65° to

80°. Here the appellants see the justification for
renoving this requirenent in the second statenment of
invention at page 3, lines 19 to 27, and the original

i ndependent claim19. Both of these are however in very
general terns and neither contains an explicit or
inplicit disclosure of the use of wedge positioned
above the belt structure to inpart reverse curvature to
this and to a single carcass ply. The passage at

page 3, lines 19 to 27, is sonewhat unclear inits
terms, especially as it purports to set out "another”
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aspect of the invention which is in no way clearly

di stingui shable fromthe one set out before. Insofar as
it is possible to assenble notionally fromthe various
possibilities nentioned a tire having only one carcass
ply and a wedge positioned above the belt structure
that can only be done with hindsight and in direct
contradiction to what has been set out a few |lines
previously as being the invention and to the subsequent
particul ar description of the enbodinents. As for
original claim19, this does not even nention a wedge,
so that it is difficult how support can be found here
for a specific arrangenent of that wedge in conbination

with a single carcass ply.

Havi ng regard to the above the Board therefore takes
the view that the original application only disclosed
the use of a wedge positioned above the belt structure
to inpart the required reverse curvature to both the
carcass plies and the belt structure in the context of
a tire which has two carcass plies having cord angl es

respectively right and left in the range from65° to 80°

and belt plies having cord angles of 17° to 25°. As a
consequence neither the main request, nor the first

auxiliary request can be all owed.

Both of the appropriate Iimtations appear together
first in claim10 of the second auxiliary request. This
claim together with clains 1 to 9 as agreed by the
Opposi tion Division accordingly forma suitable basis
for mai ntenance of the patent in amended form

The appell ants have submtted a revised description to
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acconpany the anmended cl ai ms which, apart fromroutine
editorial adaptations to the terns of the clains,

i ncl udes one anendnent whi ch has been vigorously
contested by the respondents. This anendnment concerns
t he description of the enbodi nent of Figure 4 where it
was said originally at page 6, lines 9 to 11, that the
belt structure conprised four plies having cord angle

ranges "respectively of 55° to 65° right, 18° to 21°
right, 18° to 21° left, and 18° to 21° right". That

statenent seens nmanifestly inconsistent both with the
terns of the definition of "belt structure” discussed
above and the terns of original claim1, which required
that the radially innernost ply of the belt structure

had a cord angle in the range from17° to 27°.

The amendnent nmade by the appellants to renove this

i nconsistency is to delete the passage setting out the
respective cord angl e ranges. The respondents object to
this anendnent since in their viewit converts

sonet hing which originally was clearly not an

enbodi nent of the invention clainmed into such an
enbodi nent, which gives an unfair advantage to the
appel l ants. The Board cannot accept that this is the
case. For the person skilled in the art reading the
original application there can be no doubt in the
circunstances that the tire of Figure 4 is intended to
Illustrate an enbodi nent of the invention and that the
stated cord angle range of 55° to 65° for the radially
i nnernmost belt ply nmust therefore be a m stake, since
this is required to be in the range of 17° to 27°. The
deletion of the stated cord angl e ranges renoves this
I nconsi stency without in any way addi ng subject-matter
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to the content of the application and the Board knows
of no provision of the EPO which should be applied to
turn the proposed anendnent down.

For these reasons it is decided that:

1

The deci sion under appeal is set aside.

The case is remtted to the first instance with the
order to maintain the patent on the basis of the set of
clainms 1 to 10 according to the second auxiliary
request and the correspondi ng adapted description
submtted at the oral proceedings, together with the
drawi ngs as grant ed.

The Regi strar: The Chair man:

S. Fabi ani F. Gunbel
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