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Summary of Facts and Subm ssi ons

Noti ce of Appeal was | odged by the opponents on

15 October 1997 against a decision of the Qpposition
Di vi sion dated 6 August 1997, rejecting an opposition
agai nst European patent No. 466 836.

1. By letter dated 27 February 1998 the appell ants
(opponents) admtted that the statenment of grounds of
appeal filed on 18 Decenber 1997 had been filed two
days too late and applied for re-establishnment of
rights.

L1l On this matter only, oral proceedings were held on
4 March 1999. As announced in witing, the respondents
did not attend.

| V. The argunents of the appellants, in witing and at the
oral proceedings can be summari sed as fol |l ows:

- a new conputerised diary system had just been
introduced in May 1997 and, contrary to the
previ ous system it took Rule 85(1) EPC (the
weekend ci rcunmstance) into account

- at the tinme workl oad was i nportant

- there had been hesitations whether to pursue the
appeal or not which expl ained the use of the ten
days period

- the error was an isolated one in an otherw se

satisfactory system

1559.D N
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- the tine limt was m ssed by only two days and
therefore the sanction i.e. inadmssibility of the
appeal was not proportional to the error.

The appel |l ants requested re-establishnment of rights.

The respondents' witten argunents can be summarised as
fol | ows:

- t he appel |l ants shoul d have been famliar with
their own diary system

- in view of the inportance of the tine limt
concerned, the appellants, when using the | ast
day(s), should, as an el enentary precaution, have
(re)calcul ated the deadline on the basis of the
of ficial docunents on file.

The respondents requested that the application for re-
establishnment of rights be rejected.

Reasons for the Deci sion

1559.D

The application for re-establishnment of rights is
adm ssi ble, having regard to Article 122(2), (3) and
(4) EPC.

The | egal provisions to be considered are Article 108,
122(1) and (2) EPC, 125 EPC, Rules 78, 83 and 85 EPC

The wording of Article 122 EPC inplies that it falls to
the Board to determ ne:



3.2

3.3
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- t he cause(s) of non-conpliance with the time limt

- the rel evant circunstances

- the due care required by said circunstances.

The cause of non-conpliance is here - if the
appel l ants' explanations are, to their benefit,

consi dered as supported by the evidence - that the
appel l ants were not aware that, for the cal cul ati on of
the expiry of the 4 nonth tine limt set in Article 108
EPC, their new conputerized systemtook Rule 85(1) EPC
into account.

The rel evant circunstances are in the Board' s opinion
only the foll ow ng:

- the appellants had to fulfil the basic task of
filing an appeal in accordance with the provisions
of the EPC

- the appellants decided, in this context, for
reasons of their own, to file the statenent of
grounds on the day they considered to be the |ast
before the tinme limt expired.

In view of these circunstance the Board considers that
they inplied for the appellants nothing other than
identifying the relevant provisions of the EPC and
applying them correctly.

The appellants admtted that they applied the | ega
provi sions as follows:
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- application of the tine limts of Article 108 EPC
on the basis of the notification of the inpugned
decision in accordance with Rule 83(1) and
Rul e 85(1) which led to 8 Decenber 1997 as the
| ast day of the tinme [imt and subsequently

- application of Rule 78(3) on the basis of said
deadl i ne and, w thout checking, assum ng that
8 August 1997 was the date of the inmpugned
decision for determ nation of the very |ast day of
the decisive tine limt.

They shoul d have done as foll ows:

- apply Rule 78(3) on the basis of the notification
of the inpugned decision and subsequently,

- apply Article 108 EPC in conbination with
Rul e 83(1) and Rule 85(1).

3.4 The above-nentioned | egal provisions are clear and
require no interpretation. In the Board's judgenent,
their incorrect application by the appellant is
equivalent to an error in law, which, by definition,
necessarily inplies the absence of due care.

Furthernore, the Board considers that taking the risk
of using the very last day(s) of a mandatory tine limt
wi t hout checking the deadline on the basis of the
decision itself is not a careful attitude.

4. This | ack of due care cannot be renedi ed by the further

facts and argunments submtted by the appellants, for
the reasons set out bel ow

1559.D N
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The fact that the appellants were not aware of or
famliar with a basic feature of their diary system -
whet her new or not - would rather have called for an
addi ti onal check to be made, and cannot therefore be an
excuse or justification for the non-conpliance with the
time-limt.

The al l egation that the workload was unusual | y heavy
was not supported by evidence and is in any event, if
not conpletely unpredictable, a situation a well

organi sed system nust be able to deal with. If the
systemapplied in such a routine situation fails, this
fact would, therefore, rather denonstrate that the
functioning of the systemwas not satisfactory.

No evi dence was provided in support of the allegation
that there was hesitation as to whether to pursue the
appeal or not and, even if this were so and whatever
the reasons, this forns a routine situation in | ega
pr oceedi ngs.

Modi fications and i nprovenents to the diary system- as
expl ai ned at length during the oral proceedings - after
the error occurred are irrelevant to the issue to be
deci ded here. Rather these facts would reveal that the
system applied at the tinme the error occurred,
suffered froma systematic deficiency in the conputer
program Thus, even if the Board were to accept, in the
appel l ant's favour, that the error had occurred for the
first tinme in the present case such a systematic defect
cannot be regarded as an isolated error in an otherw se
sati sfactory system

Therefore, the jurisprudence of the Boards of Appea
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whi ch takes into consideration that the error was an
i solated one in an otherw se satisfactory system is
not applicabl e here.

4.5 Moreover, even if this Board were to accept, in the
appel l ants favour, that the systemwas satisfactory,
the mere fact that an isolated error had occurred,
woul d not have changed the situation, for the follow ng
reasons:

The Board considers Article 122 EPC to be clear i.e.
Wi t hout | acunae, obscurity or contradiction and that
accordingly its wording | eaves no room for

I nterpretation.

This wording requires the Board to eval uate the due
care required in the light of the circunstances and the
due care and circunstances can only be those of the
specific case to be deci ded.

Consequent |y, what has happened previously, i.e.
whet her a nunber of previous tine limts have been
properly net, even in simlar circunstances is
irrelevant and is without |egal effect.

Therefore, the nere fact of having previously had a
satisfactory system can not, as such, suffice to
support the conclusion that all due care was taken. On
the contrary, in order to establish whether the due
care required by Article 122 EPC is present it is
necessary to take into account the rel ationship between
the particular circunstances of failure and the care
taken, the former having to be bal anced with the
latter.

1559.D N
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Logically, to establish that relationship the Board
must first determ ne the circunstances and secondly
eval uate whet her due care was effectively taken or, if
a so-called systemis relied upon, whether this system
was correctly applied in practice. In this context, the
Board observes, that the correct application of a
satisfactory system should not nornmally produce
failures. If, however, as in the present case, the
systemfails for specific reasons related to a faulty
application, then it is not relevant whether the system
is otherw se satisfactory. What matters is only whet her
the faulty application occurred although all reasonable
care had been taken. As set out above, this was not the
case here.

Furthernore, the appellants submtted that the Board
shoul d apply the "principle of proportionality" and
all ow re-establishnent of rights in view of the fact
that the tine limt was only m ssed by two days, and
that this short period would not justify the |oss of
the right to appeal. In support of this subm ssion he
referred to decision T 869/90 of 15 March 1991. The
Board observes, however, that the said principle was
only nentioned in this decision as a subsidiary
consi der ati on.

Moreover, this Board considers that the only | ega

basis for taking this principle into account in the
context of Article 122 EPC woul d, possibly, be under
Article 125 EPC if one were to admt that the principle
relates to procedural |aw.

The Board has no doubt that it is a generally
recogni sed principle of |aw that the judge should
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I npose a sanction in proportion to the error. However,
the fact nust be taken into account that the judge can
only apply the principle of proportionality if the |aw
authorises himto do so, i.e. if the |aw does not
itself establish the relationship between error and
sancti on.

In the present case the |egal provisions to be
considered are either Article 122 EPC or Article 108
EPC in conbination with Rule 65(1) EPC

If Article 122 EPC is considered then the cause of the
non- observation of the tinme limt is here the |ack of
the due care required by the circunstances, as set out
in 3.3 above, and the sanction is the rejection of the
application for restitutio in integrum

Evidently, Article 122 EPC defines, w thout any room
for proportionality, that if the Board finds that due
care has not been taken, the application nust be

rej ect ed.

If Article 108 EPC and Rule 65(1) EPC are consi dered
then the error is the non-observance of the tine Iimt
under Article 108 EPC for filing the statenent of
grounds of appeal.

By how many days the tine [imt is mssed is irrelevant
since the sanction applies imediately after expiry of
the tinme limt.

The sanction is here defined by Rule 65(1) EPC and
again the provisions of the |law | eave no room for
proportionality or, in other words, the relationship
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between error and sanction is established by | aw and
t heref ore nmandatory.

Consequently, the Board considers the principle of
proportionality to be inapplicable in the present case.

5. For these reasons, the application for restitutio in

i ntegrum has to be rejected.
6. As the application for restitutio in integrum has
failed, the appeal is inadm ssible since the statenent

of grounds was filed too |late (Article 108 EPC and
Rul e 65(1) EPC).

O der

For these reasons it iIs decided that:

1. The application for re-establishnment of rights is
rej ected.

2. The appeal is dism ssed.

The Regi strar: The Chai r man:

S. Hue R Spangenberg
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